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September 15, 2005

Bernie Weingardt, Reviewing Officer
USDA Forest Service

1323 Club Drive

Vallejo, CA 94592

Re: Notice of Appeal — Los Padres National ForestiD8 Gas Leasing FEIS & ROD

Dear Mr. Weingardt:

On July 15, 2005, Los Padres National Forest SugmarGloria Brown issued a Record of
Decision (ROD) and associated Final Environmemtgddct Statement (FEIS) for oil and gas
leasing on the Los Padres National Forest. The R@Borized oil drilling to expand across
52,075 acres of the forest in Santa Barbara anduvaounties, including up to 4,277 acres of
surface disturbance.

NOTICE OF APPEAL

Pursuant to 36 C.F.R. § 215 and 36 C.F.R. § 2idfarthe reasons stated below, Los Padres
ForestWatch, Defenders of Wildlife, and the CefdeBiological Diversity appeal to the
Regional Forester, Pacific Southwest Region, USD£eEt Service, to overturn the ROD and
FEIS for oil and gas leasing on the Los PadresoNatiForest.

This appeal is filed in a timely manner. The legatice was published in the Santa Barbara
News-Press on August 2, 2005. This appeal, inotudill attachments, was postmarked on
September 15, 2005.

Los Padres ForestWatch is a community-based 5@) (epnprofit organization headquartered in
Santa Barbara, California. ForestWatch works tiqmt and restore the Los Padres National
Forest and other public lands along California’sittad Coast using community involvement,
scientific collaboration, and legal advocacy. BtWé¢atch and its members are interested in the
management of the Los Padres National Forest, @itdhe forest for ecological study,

scientific research, recreation, and aestheticyemgmt.

Defenders of Wildlife is a national, non-profit meenship organization dedicated to the
protection of all native wild animals and plantgheir natural communities. Founded in 1947,
Defenders has more than 480,000 supporters natienwith more than 100,000 members in
California, many of whom utilize portions of thed ®adres National Forest for recreation and
enjoyment. Defenders of Wildlife's programs fooaswhat scientists consider two of the most
serious environmental threats to the planet: ticelacating rate of extinction of species and the
associated loss of biological diversity, and hdlateeration and destruction. Defenders of
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Wildlife submitted timely comments on the Draft Elavwmental Impact Statement (DEIS) on
April 19, 2002.

The Center for Biological Diversity is a nonprafarporation dedicated to the preservation,
protection, and restoration of biological diversityative species and ecosystems in the Western
United States and elsewhere. The Center has apmtety 14,000 members, including those
who visit the Los Padres National Forest for ecalalgstudy, scientific research, recreation, and
aesthetic enjoyment.

Los Padres ForestWatch, Defenders of Wildlife, #nedCenter for Biological Diversity
(collectively referred to as “appellants”) eachimiatanding to file this appeal pursuant to 36
C.F.R. 8 217.6(a), which allows any person or oizgion to file an appeal of a Forest Service
decision to approve, amend, or revise a Nationed$tdand and resource management plan.
Appellants also claim standing to file this appeaisuant to 36 C.F.R. § 215.13(a) because they
submitted timely, substantive comments on the [Eaftironmental Impact Statement.

About the Los Padres National Forest

The Los Padres National Forest spans 220 milealifothia’s central coast, from the famed

Big Sur shoreline southward to the Los Angeles @pline. It is California’s third-largest
national forest, and is also one of the countrydstvisited. People from across the nation come
to visit the rugged coastal peaks, golden potrestoing rock formations, and abundant
recreation opportunities that the forest offers.

A view of th Pacific Ocean from Los Padres
National Forest. Photo © LPFW, Inc.

Nestled between the urban areas of San FrancissoAhgeles, and the southern San Joaquin
Valley, the forest provides a variety of recreatiportunities, including hiking, camping,
backpacking, rock climbing, mountain biking, anglimunting, and horseback riding. The forest
contains 10 areas designated by Congress as welsiermcluding the San Rafael Wilderness,
the nation’s first primitive area to be protectadnalderness after passage of the Wilderness Act
of 1964.
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The Los Padres provides valuable habitat for 2@ispdisted as threatened or endangered, plus
another 300 species that the Forest Service hssifidal as sensitive, species of concern, or
species at risk. This is more than any other natitorest in California, if not the nation. The
Los Padres is perhaps most well-known for its &fftw recover the California condor, one of the
world’s most endangered vertebrate species. Biftycondors now soar above the Los Padres
skies. The Los Padres is the only national fatesttprovides critical habitat for this magnificent
bird.

The endangered California condor. The Los Padres NatiBaedst contains some of the best nesting, roosting,
and foraging habitat for this magnificent bird. Pbatourtesy U.S. Fish & Wildlife Service.

In addition to these diverse recreation opportasiind habitats, the forest also provides pristine
water supplies for nearby communities, agricultared industry. It contains 1,134 miles of
streams and rivers that provide riparian and aqumebitat for countless species, like the
endangered steelhead, arroyo toad, Californiaegddd frog, and southwestern pond turtle.

The forest also supports 60% of the most signifieaua intact low-elevation streams remaining
in southern and central California. The Foresviserhas dubbed the Sisquoc River as “the
most pristine stream” in southern California. Simpson & Calcarone 348. Other areas of “high
ecological significance” here include Piru Credie Upper Cuyama River valley, and Sespe
Creek. _Id.
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Existing Oil Drilling on the Los Padres

The Los Padres is also the only national fore§atfornia with commercial supplies of oil and
gas. There are currently 240 oil wells coverirgpd,acres of the Los Padres National Forest.
Most of these oil wells are located in the Sesgd-@id, nestled between the Sespe Wilderness,

the Sespe Condor Sanctuary, the Sespe Wild & Séawer, and the Hopper Mountain National
Wildlife Refuge.

An existing oil well in the Sespe Oil Field, between the Hopfmemtain National Wildlife Refuge and the Sespe
Condor Sanctuary. Over 500 wells have been drilled in il éver the past century, and it currently consists of
approximately 280 wells, 90 well pads, 50 miles of roadd,50 miles of pipelines. FEIS 4-153. Photo © LPFW

The ROD and FEIS allow surface disturbance to eapan-fold when compared with the
existing amount of acreage impacted by oil drillinhe decision to open up more of our
national forest for oil and gas leasing will surebve an impact on the wildlife habitat,

recreation opportunities, air and water qualityd aoenic vistas that make the Los Padres one of
the best national forests in the nation.
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Threats Posed by Oil Drilling
The decision allows oil drilling to expand in thraeeas of the national forest — the San
Cayetano, Sespe, and South Cuyama High Oil andPGasntial Areas (HOGPAS). The Forest

Service contends that these new oil drilling s#esnext to existing drilling areas, yet the
decision actually allows new drilling to expandtod 0 miles away from existing drilling areas.

The San Cayetano HOGPA, located along the Upper Ojai Viallggntura County.

The South Cuyama HOGPA, located in the Cuyama Valley ia 8anbara County.
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Appellants are particularly concerned that the sleniallows surface drilling next to some of the
most important areas of the national forest. Tdwsion specifically allows surface drilling
immediately adjacent to three wilderness areag-Ctlhumash, Dick Smith, and Sespe
wildernesses — and within a few hundred feet auath wilderness area, the San Rafael
Wilderness. Finally, the decision allows slantlithy beneath two rivers under study for Wild &
Scenic River designation — Sespe Creek and PirekCead beneath Santa Paula Creek, another
river eligible for such designation.

The decision
allows slant
drilling beneath
this portion of
Sespe Creek
(left), called
Devil's Gate.
This one-mile
stretch of river is
eligible for Wild
& Scenic River
designation.

The decision also
allows slant
drilling beneath
the Santa Paula
River (right),
eligible for Wild

& Scenic
designation.
Photos © LPFW,

Inc.

Appellants are concerned about the decision’s itnpaavildlife, particularly the endangered
California condor. The decision allows surfacdlidg next to the Sespe Condor Sanctuary and
the Hopper Mountain National Wildlife Refuge, twmeas that are critical for the survival and
recovery of the endangered California condor.Isib allows drilling along the Sierra Madre
Ridge, a critical condor flyway and a condor reéesise. Appellants contend that the mitigation
measures proposed by the agency are inadequatetéetthis species from the harmful impacts
of oil development, such as collisions with powees, exposure to oil spills, habituation to
human activities, and ingestion of trash and otbeic materials.

Appellants also contend that the decision will gigantly impact scenic views and recreation
opportunities. The decision allows slant drilliogneath several campsites in the forest, as well
as drilling along key access routes to populareaioon areas, such as Dough Flat, the Potholes,
the Ojai Front, Aliso Park, and Bates Canyon.
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The Ojai Front — dubbed the “Gateway to the Los Padredsthe site of the San Cayetano HOGPA. The decision
will encourage oil drilling on private lands along thedst boundary, near numerous trailheads and campgrounds,
from Horn Canyon and Sisar Canyon to the west, to S2atda Creek to the east. Photo © 2005 LPFW, Inc.

Finally, appellants are concerned about the lastmgacts to human health caused by expanded
oil drilling. According to the agency’s own calatibns, this decision will result in an addition
12,179 pounds per day of air pollutants to a re¢/a already exceeds state and federal air
guality standards. Additional oil drilling couldsa foul some of the pristine water sources that
the Los Padres was established to protect, inaluldake Piru, a waterbody already designated
as impaired by the Environmental Protection Agency.

Because of these threats, the Los Padres Nationasthas been featured in an annual
publication calledCalifornia’s Ten Most Threatened Wild Plades the past four years, and has
also been featured in a nationwide report tifl@eelve Treasures in Trouble

By the Forest Service’s own calculations, new dllidg in the Los Padres will produce 17
million gallons of oil and gas equivalent. Thipresentdess than a day’s supply of @it
current consumption rates. Such a small amouail @fill do nothing to lower rising gasoline
prices, increase national security, or promoteweaide energy sources. On the contrary, the
pursuit of this small amount of oil will result gignificant, long-term impacts to our forest.
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Summary of Appeal

Appellants contend that the ROD and FEIS are contoaseveral of our nation’s longstanding
environmental laws, including the National Enviramtal Policy Act (NEPA), the Endangered
Species Act (ESA), the Clean Air Act (CAA), and tdational Forest Management Act
(NFMA).

The ROD and FEIS violate NEPA because the agerarnasysis primarily relies on outdated
reports and data, most of which is over a decadle Bhe agency’s analysis also fails to
adequately analyze and mitigate cumulative enviemtal impacts caused by past, present, and
reasonably foreseeable future actions, includingtieg oil and gas drilling on the Los Padres.
The FEIS also fails to adequately evaluate impiactsr and water quality, recreation, wildlife
habitat, recreation, scenic viewsheds, noise, aftdral resources. Furthermore, the Forest
Service failed to analyze a true “no action” altdive, and started its analysis with an overly
narrow description of the purpose and need foptbposal. The agency also failed to respond
to all public comments, the overwhelming majorifywnich opposed any additional oil drilling
on the Los Padres. Taken together, the agendjesice on this faulty and unlawful FEIS is
arbitrary and capricious.

The ROD and FEIS violate the ESA, a law designgardtect our nation’s wildlife from
extinction and to ensure the survival and recoweéigpecies at risk. The ROD and FEIS fail to
use the best available science, and the Biolo@gahion relied on by the Forest Service is not
legally adequate.

The ROD and FEIS violate NFMA, a law designed tt¢ct our national forests from improper
management. The Forest Service approved the RAQF&AIS just weeks before issuing its
revised forest plan, thus putting the cart befbeehorse. The FEIS even fails to contain a
legally-adequate analysis of how the decision caspkith the current forest plan, and the
agency erroneously classified the decision as a-gignificant” forest plan amendment.

The ROD and FEIS violate the CAA because the preghad and gas leasing activities will
greatly exceed local, state, and federal air quat#ndards designed to protect public health.
The CAA requires the Forest Service to evaluatectmdormity of these emissions with the State
Implementation Plan and several Air Quality ManagetrPlans, yet the agency failed to do so.

The ROD and FEIS also violate the Federal Onshdrard Gas Leasing Reform Act of 1987
(FOOGLRA). The Forest Service has relied on adated and inaccurate analysis of the
reasonably foreseeable development, and has thesseunderestimated the amount of oll
drilling and resulting environmental impacts thedsonably could occur.

For the foregoing reasons, appellants urge thesk&@ervice to withdraw the ROD, include a
more accurate assessment of environmental impatte iFEIS, and select an alternative that
will truly protect the spectacular landscapes eflths Padres National Forest.
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STATEMENT OF REASONS

THE FEIS VIOLATES THE FEDERAL ONSHORE OIL AND G AS LEASING
REFORM ACT OF 1987.

The Federal Onshore Oil and Gas Leasing ReformroAt987, an amendment to the Mineral
Leasing Act of 1920, governs issuance of oil amsllgases on National Forest land. 3@e
U.S.C. § 226(g)-(h). Pursuant to the Act, the Buref Land Management (BLM) and the
Forest Service share responsibility and authoaitystich leases. ldJnder the Forest Service’s
1990 implementing regulations, analysis of propdeading shall include a projection of “the
type/amount of post-leasing activity that is readuy foreseeable as a consequence of
conducting a leasing program,” as well as an amalyf the “reasonable foreseeable impacts” of
such post-leasing activity. 36 C.F.R 88 228.103}¢cY4). These projections are typically
referred to as a Reasonable Foreseeable Develof@uoenario (RFD).

The importance of the RFD to the Forest Serviceaysis of the potential environmental effects
of oil and gas development on the Los Padres Naitieorest is difficult to overstate. As noted
in the FEIS, the RFD was developed “to analyzesthgronmental effects that could result as a
result of alternative leasing decisions under eddeveral leasing decisions.” FEIS at p. 2-25.
The RFD provides estimates for the most basicfofmation concerning the extent of oil and
gas productions (including the numbers of wells dnlll pads, as well as the miles of roads and
pipelines to be constructed) and is, in the wofde® Forest Service, “the basa the
environmental consequences” evaluation conducteatidggency within the FEIS. Id.
(emphasis added). Thus, the accuracy and integjritye environmental analysis conducted
within the FEIS is dependent upon the accuracyirtegrity of the RFD.

Despite this central and fundamental importance Fbrest Service bases its RFD analysis on
report conducted by a Forest Service petroleunnegimore than a decade ago, in 1993 (“the
Bain report”)—nearly 8 years before the agencyastel its DEIS and 12 years before the
agency released its FEIS for this proposal (“infation [in the RFD] is based on a more detailed
technical report [Bain 1993] . . . and includes dla¢a used to develop [the RFD’s]
conclusions.”). FEIS D-3. The extremely outdateture of the Bain report—and thus of the
Forest Service’'s RFD—is perhaps most glaringly entdvith respect to the economic trends
projected in that report.

Although the RFD correctly identifies the priceadfas the first “key factor” influencing the rate
of oil and gas exploration on the LPNF, the accyi@ddts analysis ends there. Bain 1993, pp.
18-19. Demonstrating the profoundly outdated reatiirthe analysis provided by the Bain
report, it predicts $27 per barrel (in 1991 doljaxs the “most likely” oil price for 2005.
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Adjusting for inflation, the “most likely” oil prie in 2005 dollars is $38.74 per barteThis is
radically lower than today’s actual oil prices, wiinihave steadily hovered over $60 per barrel,
greatly exceeding even the graph’s “high” maximuhpoce forecast.

Source: New York Mercantile Exchange
September 15, 2005

Because oil economics have nearly doubled the pficd from that predicted in the RFD, the
RFD is an inaccurate and outdated basis for piedieiconomic trends, reasonably foreseeable
development on the LPNF, and thus the actual esesipotential environmental consequences
of oil and gas development that will occur under phoposed leases. In short, the inaccuracies
of the RFD result in a fundamentally inaccurateiemmental effects analysis throughout the
FEIS.

These unprecedented high oil prices are resultiige development of oil and gas resources
within increasingly unexpected—and previously utipable—areas within the U.S. This
phenomena is significantly affecting federal laads federal minerals, as evidenced by the fact
that BLM is currently experiencing “increased |legsactivity for oil and gas exploration across
several states not known for oil production—inchglArizona, Arkansas, Mississippi, North
Dakota and . . .Nevada.” Kafanov 2005; see &8® 2005, p. 5 (“Nationwide, the total
number of oil and gas drilling permits approvedBiyM more than tripled, from 1,803 to 6,399
for fiscal years 1999 through 2004.”) Much of tkason for this boom can be explained by
economics, as the “oil industry is to a large degiaven by prices,” and “the industry now is
flush with a lot of money and with that, they dantfs like exploration in areas they’ve normally
not considered.” Kafanov 2005. As stated by th&f@nia Independent Petroleum Association,
in its comments on the RFD on behalf of itself atfter industry groups:

! This calculation is based on the U.S. government's inflatideculator, located 4ittp://data.bls.gov/cgi-
bin/cpicalc.pl This particular calculation was performed on August 30520

10
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[We] would like to emphasize that a lack of potahtir lack of current industry
interest should not be considered a basis formgplsinds or imposing constraints
on future development. The level of interest daange overnightrendering an
area previously considered to have low potentigilyi prospective due to new
information, technology or economics

FEIS 9-34.

The Forest Service’s attempts to justify its redaon the outdated Bain report as a basis for the
RFD by arguing that like Forest Plans, RFD’s arly oevised every 10 to 15 years. Bain 1993,
p. 5. This explanation fails to pass muster. @lih Forest Service regulations at 36 C.F.R. 88
228et seqdo direct that leasing analysis, and thus the s#guRFD, be completed under the
Forest Planning regulations at 36 C.F.R. 88 &1$eq,. they clearly contemplate that the RFD
and other requisite components of the analysioobgteted contemporaneously, as part of the
leasing analysis. By not relying on current ancLiaate data in support of its RFD analysis, the
Forest Service has violated its own regulationsegawng the leasing of oil and gas resources on
National Forest land.

I. THE FEIS VIOLATES THE NATIONAL ENVIRONMENTAL PO LICY ACT
BECAUSE IT PRIMARILY RELIES ON OUTDATED DATA

A. The Reasonable Foreseeable Development Scenas®utdated and
Underestimates the True Amount of Surface Disturbaoe Caused by Drilling

The RFD’s reliance on the outdated and inaccuraea@mic analysis presented in the 1993 Bain
report also raises significant NEPA issues. Asuised above, this reliance results in
assumptions that significantly underestimate tbhe &mount of surface disturbance caused by
new oil drilling. The agency relied heavily on $eeRFD projections to calculate the amount,
location, and extent of environmental impacts @ firoposal. Therefore, the FEIS fails to
accurately disclose and analyze the true envirotash@npacts of new oil drilling in the Los
Padres.

1. By Relying on an RFD Scenario That is 13 YearsI@, the Forest Service Has
Failed to Insure the Accuracy and Integrity of theFEIS

In order to take the requisite “hard look” analygiquired by NEPA, an agency “may not rely
upon incorrect assumptions or data in an EIS.”ivgaEcosystems Council v. U.S. Forest
Service 2005 U.S. App. LEXIS 16800, *23'(<Cir. August 11, 2005), citing0 C.F.R. §
1500.1(b). This requirement serves to meet thedaianof CEQ’s implementing regulations that
agencies “ensure the integrity, including the difierintegrity, of the discussions and analyses
in environmental impact statements.” &i.*23-24, quoting 40 C.F.R. § 1502.24. ThusSarele
upon outdated—and therefore incorrect—data or métion constitutes a violation of NEPA.
See Lands Council v. Forester of Region One ofthiged States Forest Servj@&95 F.3d 1019,
1031 (9" Cir. 2004)(rejecting thirteen year old habitatvays for endangered fish).
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As discussed above, the Forest Service prepar&Fisfor the proposed leasing of oil and gas
in August 1993, nearly 8 years before the ageneased its DEIS and nearly 12 years before
the agency released its FEIS for this proposak RRD scenario for this proposal is woefully
outdated, and the agency should have prepared aitew RFD scenario or a supplemental
DEIS before issuing the FEIS. Its failure to ddsa violation of NEPA because, as discussed
below, the reliance on an outdated RFD scenarickased the analysis of the proposed
action’s environmental impacts in the FEIS.

2. The RFD Underestimates the True Amount of Surface Bturbance
Caused by Drilling

The RFD analysis predicts that the decision withalonly 20.5 acres of surface disturbance.
FEIS 2-43. Appellants believe that this figure datically understates the true extent of
environmental impacts associated with new drillitigfails to account for the much larger
acreage that will be impacts by the roads, othfeastructure, and other impacts resulting from
exploration, development, and operational actisiti#®Vhatever the surface disturbance acreage
truly is, it surely will not be confined to a sirgheatly defined sacrifice area. Instead, roads,
pipelines, power lines, and well pads will be dispe over vast areas of the Los Padres,
fragmenting wildlife habitat, disturbing vegetatiwsemmunities, and spoiling recreational
experiences.

The RFD and FEIS fail to account for surface disaumce caused by seismic exploration
activities. Exploring for oil and gas involvessmic mapping of the surface topography.
Seismic mapping, regardless of the technology eyapnlorequires surface disturbance, often
involving small dynamite charges placed in a sesidsoles, typically in patterned grids. The
RFD and FEIS fail to account for this acreagesrestimation of surface disturbance.

The RFD bases estimates of future surface impactgsramber of flawed assumptions. The
RFD assumes that multiple wells will be drilledrfr@very pad, and bases the estimates of total
well pads and total surface disturbance on thisrapion. However, the RFD lacks any
analysis of the feasibility of drilling multiple Ws on single pads, and includes the caveat that
specific well locations are unknown, and such taési will depend on these locations.
Therefore the assumption of multiple wells is agrig and capricious and deliberately
misrepresents the total surface disturbance thatdvesult from leasing in the Los Padres.
Unless there are requirements that operators \ualit pads and drill multiple wells from each
pad, this assumption will lead to an underestimatbe total number of well pads, pipelines,
roads and total surface disturbance.

It is unclear whether this assumption of multiplelle/per well pad is extended through the EIS
in order to make the estimates of per well drillousts. These cost estimates form the basis of
employment and income multiplier calculations amel subsequent estimate of overall economic
impacts of drilling on the affected counties. nflustry does drill multiple wells per pad, the per-
well costs will be less and this will result in femjobs and lower income projections. This,
combined with the underestimate of total surfaceaats results in the proposal appearing to
have much larger benefits and much lower costsishettually the case.
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Total disturbance estimates assume that interilametion will occur after drilling, and that it
will be successful. However, the FEIS does notudelany requirements for interim
reclamation. Real-world evidence suggests thantifnes, oil companies fail to reclaim drilling
sites and restore them to pre-drilling conditidn.an analysis of oil drilling on National Wildlife
Refuges across the country, the General Accouiifige concluded that “oil and gas operators
have not consistently taken steps to reverse eamviental damages that have occurred from oll
and gas activities” and that “reclamation of oitlagas facilities following their use is also
inconsistent.” GAO 2005, pp. 25-26. The samegajlilkely holds true for drilling activities on
national forest lands. This assumption in the FlEzi8erestimates the total surface disturbance
from the leasing plan, as well as the time spah@f®urface disturbance. Furthermore, the EIS
defines the short term as the life of the project states that this could be as long as 50 to 100
years. FEIS 4-111. With no requirement for intereclamation and the “short term” being so
long, there is a high likelihood that drilling stevill be unreclaimed for longer periods that
projected in the RFD, resulting in greater surfdisturbance.

Estimates of total surface disturbance are limitejaist the footprint of the well pads, roads and
pipelines and doesn't consider the fragmentatianwiil be caused by the network of roads,
pipelines, and well pads. Numerous studies ofliiglihdicate that habitat fragmentation caused
by roads and other linear surface disturbance easignificant._Se®Velleret al.and Thomson

et al for detailed documentation of the impacts ofdoilling on habitat fragmentation.

The EIS states that "More specific estimates ol m@nstruction activities can only be
determined when the detailed, site-specific Appiacato Drill (APD) and Surface Use Plans of
Operation (SUPO) are submitted to the Forest Seffeicreview and approval.” FEIS 4-100.
The RFD and EIS underestimate the total impadi@frdads and pipelines that are projected,
then hedge those estimates with the caveat thafitiheate impact will not be known until APDs
are reviewed, leaving more uncertainty about tie t;mpacts from this proposed development.

The FEIS predicts that if a major oil field weraufa the impacts on scenic and other resources
would be great, but because the RFD doesn't pradiajor find, these impacts are dismissed.
With oil prices much higher than those in effecthat time of the RFD projections, the interest
by industry will likely be greater. If this is tlease, more wells will be drilled. This does not
necessarily mean that a "major field" will emenrget higher prices means that developing
prospects with lower probability of success becomese attractive to industry. Dry holes will
still impose impacts on the landscape, possibly goeater extent than producing wells. The
RFD and FEIS assume that multiple wells will bdleldi from each pad. If there is a push to
explore lower probability areas, and more dry halesdrilled, there will be more well pads,
since the absence of a show of oil will mean thatgroducer will not drill multiple wells from
that pad, but will move on to other areas.

Higher prices for oil will also induce a faster paaf development and will lead to greater
surface disturbance than projected in the RFD &1& F In the absence of any requirement that
producers complete successful interim reclamatfomedl pads, it is likely that such reclamation
will not occur or will be inadequate, and the tataiface disturbance will be higher than
projected for a longer time.
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The FEIS states that the risk of significant impastlow for all the alternatives analyzed except
Alternative 2 (which emphasizes oil and gas duj)inThe RFD does not support this prediction.
Furthermore, the FEIS ignores its own assumptiorgder to inflate the potential positive
impacts on local communities, by assuming a mughdrilevel of expenditures and drilling
activity than would be expected if the impact-miramg assumptions are met. These
contradictory assumptions serve to make the prajpdsking project more attractive than if an
accurate assessment had been made.

3. The Agency Relied Primarily on this Outdated and Fhwed RFD
Projection in Conducting its Analysis of Environmeral Impacts

The Forest Service’s analysis of environmental ictgpan the FEIS heavily relied on the
projections set forth in the RFD. The FEIS stéites the “effects on lands and resources were
analyzed assuming the reasonable foreseeable gewetd activities (RFD) described Chapter 2
and in Appendix D.” FEIS 4-6. Moreover, the FEIStes that the RFD projections helped the
agency in “identifying and assessing reasonabkdrgaalternatives and in estimating and
evaluating the resulting environmental effectsEIE, Appendix D-3.

The FEIS cites to the RFD consistently throughbatdocument. Clearly, if the agency used
more recent (and more reliable) data to formullaéeRFD scenario, its entire analysis may have
been different. In particular, it is probable this outdated RFD scenario understates the
amount of exploration, production, and surfaceuwlisince that will result from the proposed
action.

B. The FEIS and Background Reports Rely on Other Qtdated Information
An analysis of Appendix 6 of the FEIS indicated tin@ environmental analysis primarily relies

on sources that are 10-20 years old. Specifictdly following sections rely on outdated
information and data:

Impact Area Age of Documents Referenced (in years)
>30 | 21-30| 11-20 6-10 0-5 undated

Air Quality 0 1 14 3 0 0
Biology 10 7 4 2 0 5
Cultural 0 1 2 2 0 0
General 0 0 2 1 1 0
Minerals 0 1 5 3 1 0
Noise 2 1 0 2 0 2
Recreation 1 3 2 1 0 0
Socioeconomic 0 0 2 7 0 9
Traffic 0 1 0 1 0 0
Visual 1 0 0 1 0 0
Watershed 0 0 1 1 0 1
TOTALS 14 15 32 24 2 17
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Thus, out of the 104 total referenced documentsar+EIS, only 2 of them are five years old or
less, and only one-quarter of the referenced dontsrage ten years old or less. Our analysis of
individual background reports reveals a similaiarete on old and outdated sources.

l1l.  THE EEIS IS INADEQUATE BECAUSE IT FAILS TO ADE QUATELY
ANALYZE THE CUMULATIVE AND CONNECTED ENVIRONMENTAL
IMPACTS OF ALL OIL AND GAS ACTIVITIES ON THE LOS PA DRES
NATIONAL FOREST, IN VIOLATION OF NEPA

Under NEPA, the Forest Service is required to aebll environmental impacts of the
proposed action, including direct, indirect, corted¢cand cumulative effects. 42 U.S.C. §
4332(C)(i); 40 C.F.R. 8§ 1508.25. Direct effectatthre actually caused by the proposed action,
indirect effects “are caused by the action andatez in time or farther removed in distanbat
are still reasonably foreseeableonnected effects “are interdependent partslafger action

and depend on the larger action for their justifama” and cumulative effects “is the impact on
the environment which results from the incremeimggdact of the action when added to other
past, present, and reasonably foreseeable futtimacegardless of what agency (Federal or
non-Federal) or person undertakes such other actiddeegenerally 40 C.F.R. § 1508.

In the context of oil and gas leasing on fedenati&a courts have interpreted these provisions of
NEPA to require a “comprehensive” analysis of teectessive, interdependent steps
culminating in oil and gas development and proauntiincluding the “effects of oil and gas
activities beyond the lease sale phase.” ConnBuxford, 848 F.2d 1441, 1444-45"Tir.

1988). Thus, “the government’s inability to fullgcertain the precise extent of mineral leasing
in a national forest is not . . . a justificatiar failing to estimate what those effects might be

" 1d. at 1450. If the Forest Service cannot provideeammgful evaluation of such effects, it
should—at the most—only approve NSO leases. S@@ub v. Petersqri717 F.2d 1409, 1415
(D.C. Cir. 1983).

A. Existing & Future Oil & Gas Development

The FEIS fails to meet NEPA’s cumulative effectsw@te. NEPA demands that such analysis
be not only comprehensive, but detailed and guedtifSed.ands Council v. PowelB79 F.3d
738, 745 (¥ Cir. 2004) (NEPA analysis “must give a sufficigndetailed catalogue of past,
present, and future projects, and provide adecuralysis about how these projects, and
differences between the projects, are thought ve imapacted the environment.”); Neighbors of
Cuddy Mountain v. United States Forest Servik®¥ F.3d 1372, 1379'{®Cir. 1998)(“To
‘consider’ cumulative effects, some quantified etadled information is required. Without such
information, neither the courts nor the publicreniewing the [agency’s] decisions, can be
assured that the Forest Service provided the loatdthat it is required to provide.”).

A searching inquiry into potential cumulative etfem this instance is particularly imperative in
light of the extensive existing oil and gas infrasture and operations already present on the Los
Padres National Forest (as well as on inholdingkiwthe Forest, and surrounding public and
private lands), the highly tenuous status of thef@aia condor and other endangered species
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that depend upon habitat within the Los Padrestlamdnultitude of other threats these imperiled
species face. Unfortunately, the FEIS fails tovjate such detailed information, and thus fails to
portray a “realistic evaluation of the total impsladf the proposed new development of oil and
gas infrastructure on the Los Padres National Eoassequired by NEPA. Grand Canyon Tyust
290 F.3d 339, 342 (D.C. Cir. 2002).

For example, and as noted by the Forest Serviees tire 21 existing oil and gas leases on the
Los Padres National Forest totaling 4,863 acrédSH-8. Additionally, the Los Padres
currently has a backlog of 29 oil and gas leasédiagijpns totaling approximately 25,000 acres.
Id. The FEIS does not contain any further informatiarthese existing or potential oil and gas
operations. Nor does the FEIS contain any merdranalysis of other oil and gas activities
near the Los Padres. A recent computer-aided sisaly government data showed that as of
2003, there were 17 active drilling operations with miles of the Los Padres, and another 18
active leases not yet producing. EWG 2005. ThiSRso fails to account for other nearby
drilling operations on private lands, including $ledn the Upper Ojai Valley, the Santa Clara
River Valley, and the Cuyama Valley.

NEPA, however, demands far more than merely meinigptie likelihood of future oil and gas
operations. An assessment of cumulative effects malude a “useful analysis,” including
“discussion and an analysis in sufficient detasl'assist the agency in its decisionmaking process
and its efforts to avoid environmental impacts.ufChhill County v. Norton276 F.3d 1060,

1080 (?‘ Cir. 2001),_citingMuckleshoot Indian Tribe v. U.S. Forest Seryité7 F.3d 800, 809-
810 (9" Cir. 1999).

At a minimum, the Forest Service should have inetlittetailed” information on the exact
location of these operations, their relation toamgkered species habitat, perennial waters, and
other environmentally important or sensitive ardlas,nature and extent of past environmental
damage or contamination caused by spills or otbeidants at those locations, and the amount
of road construction and other infrastructure aisged with the facilities. Similarly, there is
absolutely no assessment of such information atioel to the approved but undeveloped leases
on the Los Padres National Forest. As discussddtal below, this failure to assess the
potential effects of new oil and gas developmenthenLos Padres, in conjunction with the
effects of existing development and other actitias may affect the species, habitat, water and
other natural resources, represents a clear wolaii NEPA’s cumulative effects requirement.

B. Biological Resources

Like the other cumulative effects analysis contdingthin the FEIS, the “analysis” in relation in
wildlife is perfunctory and of essentially no valualthough the Forest Service concedes that
cumulative impacts “may pose significant barrierpteservation and recovery of listed
species,” it offers no meaningful, detailed, ormfifeed analysis of such effects, and in fact, does
not even provide analysis specific to individuated species (let alone other, non-listed, wildlife
species). It instead provides only an extremebatrand generalized list of activities that may
result in cumulative effects, including oil and giesrelopment, grazing and recreational
development, agricultural development, urban asalential development, development of
roads, and development of pipelines and powerdoredors.

16



LPNF Oil & Gas Leasing Appeal
September 15, 2005

The cumulative effects analysis only lists the gaheategories of activities that combine to
create cumulative impacts on biological resoursgéfiout specifying particular reasonably
foreseeable projects. FEIS 4-57. The Forest 8&svlisting of potential categories of
cumulative effects is a textbook example of theetgpperfunctory examination that has been
repeatedly rejected by the courts. Bémmath-Siskiyou Wildlands Ctr. v. BLM387 F.3d 989,
994 (9h Cir. 2004). This mere listing of broad categonégpotential effects falls far short of
NEPA'’s requirement that cumulative effects consatien include a “useful analysis of the
cumulative impacts of past, present, and futurgepts.” Kern v. BLM 284 F.3d 1062, 1075
(9™ Cir. 2002).

The remainder of the cumulative impacts analysgeigted to wildfires and development on
private lands. FEIS 4-58. This section providegjnantitative analysis of impacts, no
computation of vegetation acreage lost to pass,fim@d no predictions of vegetation loss caused
by future oil-caused fires.

As noted above, a lawful cumulative effects analysguires consideration not only of
reasonably foreseeable future activities, but afgmast and present activities. The FEIS fails
entirely to analyze or even address the effecmef and present activities on wildlife.

Potential effects to the endangered California comelp illustrate both the importance of
conducting a through cumulative effects analysis, the inadequacies of the Forest Service’s
analysis. One of the largest sources of mortédityhe condor has been, and continues to be,
collisions with power lines. Yet, while the Bioliegl Opinion concedes that condors “might
also collide with exposed power lines erected loveepower to well pads to run pumps,
compressors, and generators,” this potential eféecdt even mentioned in the FEIS.

In addition to the direct impacts of further oildagas development, there are many present and
reasonably foreseeable activities posing threatsrt@ining condors that are both significant and
well-known, and thus clearly should have consideneal lawful cumulative effects analysis.
Pending development plans on the Tejon Ranch@amele, could transform a currently largely
undeveloped 270,000 acre-area in the heart of edratmtat north of Los Angeles, and adjacent
to the Los Padres National Forest, into a massve nesidential city of more than 100,000
people. At least two facets of this developmenehaeen officially considered by local and
state regulators: 1) in 2003 Kern County permittexi1,000-acre, 15 million square foot Tejon
Industrial Complex-East (although this project wascessfully challenged in state court, Kern
County is likely to re-approve the project in 12@05); 2) and in 2004 the County of Los
Angeles Department of Regional Planning conductédia CEQA scoping on the Centennial
Development, consisting of 23,000 residential uaitd over 14 million square feet of
commercial and retail space on over 11,600 adveseover, the Ranch’s developers are
currently seeking a blanket “incidental take” pdrfar the death of condors that would result
from these and other future planned developmehlisof these actions are clearly either present
or “reasonably foreseeable” actions with direchdigance for condor recovery efforts.

Because of its highly imperiled status, and thetitogle of threats facing its continued existence
and eventual recovery, the treatment of impadbh¢oGalifornia condor presents one of the most

17



LPNF Oil & Gas Leasing Appeal
September 15, 2005

egregious examples of the inadequacy of the FEl@isulative effects analysis in relation to
wildlife. There are, however, several other lisspecies that will also be negatively affected by
the proposed oil and gas leasing and other aetsyithcluding the arroyo toad, California red-
legged frog, and southern steelhead. These kgtedies, as well as many non-listed wildlife
species, similarly received no consideration ofgbtential cumulative effects of the leasing on
their health and viability, another clear violatiohNEPA.

The FEIS acknowledges that development activitreprivate lands surrounding the LPNF
could result in cumulative impacts. FEIS 4-58stéad of providing a quantitative analysis of
these impacts along with effective mitigation measuthe FEIS instead states that these
projects are subject to further environmental nevimder the California Environmental Quality
Act (CEQA). Postponing analysis and mitigation sweas to a state agency, over which the
Forest Service holds no authority, is not adequatier NEPA. It is also extremely reckless,
since as the FEIS notes, local governments candgen do) issue “statements of overriding
consideration” to allow projects to proceed evesutih they will cause significant
environmental impacts. FEIS 4-58.

In the next breath, the FEIS states that ESA-lisfties “may already be suffering from
significant cumulative impacts as a result of @ast present human actions.” FEIS 4-59. The
FEIS fails to state what these activities are, Wwlethey are occurring in or near the LPNF, and
how the decision will increase or decrease thegaats.

Elsewhere, the FEIS states that development inhSouyama olil fields may result in cumulative
impacts, but then the Forest Service proceedspmap oil development in the South Cuyama
oil fields. Specifically, the FEIS states that

Future development of existing oil and gas leasasam the South Cuyama areas
if added to Forest Service fuel break constructi@htenance and grazing
activities in the area, and potential residentetadlopment in Cuyama Valley
under Santa Barbara County’s proposed AgricultGhaster Development
policies, could contribute to substantial altenatid habitats.

FEIS 4-62. The New Preferred Alternative includesonly development axistinglease areas
in the South Cuyama areas but also developmemtwfease areas there, yet fails to state that
this additional drilling would contribute even maremulative impacts, fails to quantify such
additional impacts, and fails to propose adequatigation measures.

C. Heritage Resources

The FEIS provides an inadequate analysis of cumalanpacts to heritage resources and
Native American sacred sites. It states, in itgety, that

The Forest Plan and the associated EIS (1988)desasprovement in heritage
resource condition over time as a result of inazddsvels of heritage resource
management activities (inventories, evaluationgtgmtion, interpretation and

enhancement). However, adverse impacts to henitsgrirces are expected to
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continue as a result of wildfires, prescribed bugeneral forest recreation, and
grazing. To the extent that oil and gas developgmajects result in impacts to
heritage resources, these impacts will accumulategavith impacts from other
Forest activities. If there is no impact at alh&ritage resources, cumulative
impacts will not increase. Or, if there are soraa-significant project impacts,
cumulative impacts could be avoided, minimizedsaunter-balanced through
project-aided heritage resource enhancement aetivit

This statement does not comply with NEPA requiretsér cumulative impacts analysis. We
also note that the LPNF has accomplished few ointipgovements in inventories and
evaluations that were predicted in the forest Alaiyears ago to improve heritage resource
conditions.

D. Noise & Traffic

The FEIS lacks any discussion of cumulative impaxisoise and traffic, in violation of
NEPA.

E. Recreation

The cumulative impacts analysis for recreationng$y a reiteration of the analysis of
direct and indirect impacts presented in the precepdages. FEIS 4-146. A legally adequate
cumulative effects analysis looks not only at digaed indirect impacts of oil drilling, but also
on other reasonably foreseeable future actiong digcussion in the FEIS falls short of this
requirement.

F. Scenic Impacts

The FEIS states that “there are no other reasorialdgeeable activities other than oil
and gas leasing that might contribute additiongtisicant scenic impacts on Los Padres
National Forest.” FEIS 4-110. This statemenhaccurate, as there are several proposed
activities on the forest that may significantlyeadf viewsheds. This statement seems to
contradict later conclusions, such as “there ar63Bacres within the lease study area that are
currently experiencing adverse scenic impactsrasult of past and present activities such as
existing leases, firebreaks, and roads. FEIS 4-119

Other than dismissing the chance of a major difl ftkevelopment, the FEIS lacks any
substantive analysis of cumulative impacts cauyeitid New Preferred Alternative nor any of
the other alternatives. The FEIS reveals that m#vecenic impacts are occurring on nearly
4,200 acres in the San Cayetano, Sespe, and Say#m@ HOGPAs. FEIS 3-122. Oil drilling
in the Sespe Oil Fields have been classified agdithand “drastic” disturbances. FEIS 3-126.
The FEIS fails to state how additional oil drillimgthese areas will avoid contributing even
more scenic blight to these areas. FEIS 4-110
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G. Air Quality

The cumulative impacts analysis for all alternatigensists of only one paragraph,
which states in its entirety:

Cumulative air quality impacts include the combimmgacts from Alternative []
together with other past, present, or reasonals&eable projects. The
cumulative impacts of localized pollutants (SOx,,@ad PMo) would depend on
the locations of the individual projects and anyeotprojects in the near vicinity.
Such an assessment can only be conducted at th@tiproject-level analysis.
The cumulative impacts of ozone would depend orptbgect’s consistency with
the local air quality management plan. If Altemeaf] is consistent with the
local AQMP, and the AQMP demonstrates progress taahieving the ambient
ozone standards, then by definition the contributibthe project to cumulative
air quality impacts is non-significant. If the prot were not consistent with the
AQMP, then its cumulative ozone impacts would lgmiicant.

FEIS 4-14 (Alternative 1); 4-18 (Alternative 2)24-(Alternative 3); 4-24 (Alternative 4). This
short analysis does not satisfy the requiremendERA, and the agency cannot postpone its
cumulative impacts analysis to future projects.aAninimum, the agency should have the
requisite data needed to conduct a cumulative its@awlysis of air quality impacts caused by
existingdrilling to determine whether those impacts agaigicant. If existing impacts are
significant, then the agency would be able to aatelthat any additional pollution caused by
new drilling in these same areas would also beifsignt.

The cumulative impacts analysis must also accaumther reasonably foreseeable
future actions, such as the proposed Liquified NatGas facility off the coast of Port Hueneme,
and its impacts on regional air quality and affactattainment of air quality standards.

IV. THE FEIS FAILS TO PROVIDE SUFFICIENT DETAIL REG ARDING
POTENTIAL ENVIRONMENTAL EFFECTS TO WILDLIFE, RECREA TION,
SCENIC VISTAS, CLEAN AIR AND WATER, NOISE, AND HERI TAGE
RESOURCES.

A. The FEIS Unlawfully Defers Analysis to Site-Spatic Projects

Under NEPA, the Forest Service is required to areabll environmental impacts of the

proposed action, including direct and indirect effe 42 U.S.C. § 4332(C)(i); 40 C.F.R. §
1502.16. These effects include direct effects @inatactually caused by the proposed action, and
indirect effects “that are caused by the actionamdater in time or farther removed in distance,
but are still reasonably foreseeablfle40 C.F.R. § 1508.8.

The Forest Service fails to provide meaningful gsialof the potential environmental effects of
new oil and gas development on the Los Padres hatforest throughout the FEIS. Although
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programmatic documents such as the FEIS may laydigfer full evaluation of site-specific
impacts to later decisions, NEPA still required th& Forest Service provide within the FEIS
“sufficient detail to foster informed decision-magi” Friends of Yosemite Valley v. Nortpn
348 F.3d 789, 800 {bCir. 2003). The Council on Environmental Qualigs also spoken on
this issue, stating that

It must be remembered that the basic thrust ob@n@y’s responsibilities under
NEPA is to predict the environmental effects ofragmsed action before the
action is taken and make those effects known. &edme forecasting and
speculation is thus implicit in NEPA, and we mugject any attempt by agencies
to shirk their responsibilities under NEPA by labglany and all discussion of
future environmental effects as “crystal ball ingui

51 Fed. Reg. 15618 (1986).

The FEIS fails to meet this broad standard, puraihgnalysis of future effects of the proposed
action, even though many of those effects are te#bonably foreseeable and possible to predict
and estimate. For example:

Air Quality — “Specific project —level detail is necessaryrtake a consistency
determination. Therefore, consistency with the ARMIr Quality Management
Plan] should be made at the project level, as applicant proposes to develop a
lease area.” FEIS 4-11.

“The cumulative impacts of localized pollutants @O, and P) would
depend on the locations of the individual projestd any other projects in the
near vicinity. Such an assessment can only beumted at the time of project-
level analysis.” FEIS 4-14; 4-18; 4-21; 4-24.

“However, if the emissions exceed the emissionstioéds, it means that a more
detailed project-level analysis would be necestadetermine whether the
impact would be significant.” FEIS 4-10

“For emissions that are greater than the signitieagriteria, dispersion modeling
could be performed to determine more definitivelyether a local exceedance
would occur.” FEIS 4-11

Watershed Resources'Additional site-specific mitigation measuresgda
management restraints consistent with lease texamsbe developed as a result of
the NEPA environmental analysis of individual patjproposals.” FEIS 4-31; 4-
33

Biological Resources “The exact locations of future oil and gas dtiég within
the HOGPAs are unknown at this time. Consequeittly not possible to know
what vegetation type(s) oil and gas developmelinities would occur in any
HOGPA with more than one vegetation type.” FEIS24-
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Heritage Resources “However, it is not possible at this time to glicg specific
impacts from future specific developments. Thidus to the lack of information
about the exact location, acreage and configuratiadhe future facilities, as well
as the lack of detailed survey information aboutucal resources for the vast
majority of the Forest.” FEIS 4-77.

Social Impacts- “At this stage the potential for such impacts oaly be based
on the proximity to HOGPAs and the amount of reabbnforeseeable activity in
the HOGPASs under the various alternatives discusstmv.” FEIS 4-89.

Noise— “It is not feasible to do site-specific noiseabsis without plans of
operation.” FEIS 4-92

Traffic — “More specific estimates of effects of road ¢angtion activities can
only be determined when the detailed, site-spegifiplication to Drill (APD)
and Surface Use Plans of Operation (SUPQ) are s$tdohto the Forest Service
fore review and approval.” FEIS 4-100.

Such a deferential approach violates NEPA, whicluires the Forest Service to evaluate all
“reasonably foreseeable” effects of the proposéidmm the FEIS. It also violates NEPA
implementing regulations guiding incomplete or waiable information. Specifically, 40
C.F.R. § 1502.22 states:

a. If the incomplete information relevant to reaaaly foreseeable significant adverse
impacts is essential to a reasoned choice amoaignatives and the overall costs of
obtaining it are not exorbitant, the agency shadlude the information in the
environmental impact statement.

b. If the information relevant to reasonably feegble significant adverse impacts
cannot be obtained because the overall costs afriig it are exorbitant or the means to
obtain it are not known, the agency shall includigawv the environmental impact
statement:

1. A statement that such information is incomptatenavailable;

2. a statement of the relevance of the incompmetenavailable information to
evaluating reasonably foreseeable significant advenpacts on the human
environment;

3. a summary of existing credible scientific evidenvhich is relevant to evaluating
the reasonably foreseeable significant adversedtaga the human environment;
and

4. the agency'’s evaluation of such impacts based tipeoretical approaches or
research methods generally accepted in the séeotimmunity.

The Ninth Circuit determined that “Section 1502c¢karly contemplates original research if
necessary” and held that “NEPA law requires reseattenever the information is significant.
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As long as the information is...essential or sigifit; it must be provided when the costs are not
exorbitant in light of the size of the project ahé possible harm to the environment.” _Save Our
Ecosystems v. ClarkZ47 F.2d 1240, 1244 n.5"@ir. 1984). Much of the deferred analysis is
quite essential and very significant, and are Rotlatant in relation to the enormity of this
project and the possible harm to the environment.

The agency cannot “increase the risk of harm tetheronment and then perform its studies....
This approach has the process exactly backwamdational Parks & Conservation Ass’n v.
Babbitt 241 F.3d 722, 733 {oCir. 2001). “Before one brings about a potentialgnificant and
irreversible change to the environment, an EIS rhagtrepared that sufficiently explores the
intensity of the environmental effects it acknovged.” Id. An agency’s “lack of knowledge
does not excuse the preparation of an EIS; ratlequires the [agency] to do the necessary
work to obtain it.” Id.

By deferring analysis to the project level, thedadrService is essentially arguing that such
information is not currently available or the meémattain it are unknown. In these situations,
NEPA is clear that the agency must at least maj@od-faith effort to evaluate the reasonably
foreseeable impacts, summarize credible scierifidence, and evaluate such impacts as best it
can using acceptable theoretical approaches candsenethods. The FEIS contains none of
these for those impacts deferred to future analysis

B. The FEIS and ROD Fail to Explain How the Agencydentified Specific Drilling
Areas

The FEIS contains maps on pages 2-43 through Bat&how which lands are opened to new
oil drilling, and the type of drilling to be allowle- no surface occupancy, no lease, and a catch-
all category that includes everything else (stathidizaise terms, limited surface use, and timing
limitations, among others).

Neither the FEIS nor the ROD provide any explamatay howthe Forest Service identified
these new drilling areas. The lack of any apparateria is particularly troublesome, since
according to the maps, many of the new drillingaarare in, under, or immediately adjacent to
extremely sensitive areas of the Los Padres Ndtleorast.

For example, new drilling areas are located altvegooundaries of four wilderness areas, one
Wild & Scenic River, a popular recreation lake (kdkiru), several popular hiking trails and
campgrounds along the Ojai front, and adjacentitizal habitat areas for the California condor,
such as the Sespe Condor Sanctuary and the HopmertdMn National Wildlife Refuge. The
FEIS and ROD provide no explanation as to why tla@eas were selected for new drilling, as
opposed to less-sensitive areas where fewer impaédsest resources would occur.

The agency claims that its decision concentratesailedrilling areas close to existing drilling

areas. However, our analysis of the maps shovisttealecision allows drilling to expand
nearly 10 miles away from sites of existing oillldrg.
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HOGPA Types of New Dirilling Allowed and
Miles from Existing Drilling Sites

Surface Drilling Slant Drilling
South Cuyama West 6.25 7.5
South Cuyama East 7.0 7.5
Sespe 8.0 8.5
San Cayetano 8.0 9.5

C. The FEIS Fails to Take a “Hard Look” at the Environmental Impacts of Expanded
Oil Drilling in the Los Padres National Forest

NEPA requires federal agencies to prepare Enviromahémpact Statements (EIS) prior to
proceeding with any “major federal actions sigrafdy affecting the quality of the human
environment.” 42 U.S.C. § 4332 (2)(C). EISs mustitain a “detailed statement” of the
environmental impacts associated with the propéseeral action. 42 U.S.C. § 4332 (2)(C)(i).
The primary purposes of EISs and Environmental ssasents (EA) are (1) to provide
decisionmakers with an environmental disclosurésahtly detailed to aid in the substantive
decision whether to proceed with the project ihtigf its environmental consequences, and (2)
to provide the public with information and an opipiity to participate in gathering information.
40 C.F.R. 8 1500.1(b); see also Baltimore Gas &ttl=Co. v. NRDC, 462 U.S. 87, 97-100
(1978). Although NEPA is a procedural statute, &tdon v. Methow Valley Citizens Council,
490 U.S. 332, 351 (1989), its purpose is substantinature:

Ultimately, of course, it is not better documerist better decisions that count
NEPA'’s purpose is not to generate paperwork, exeeleent paperwork, but to
foster excellent action. The NEPA process is idéehto help public officials
make decisions that are based on an understantienyivonmental
consequences, and to take actions that protetdyeesnd enhance the
environment.” 40 C.F.R. § 1500.1(c)(emphasis ayided

Central to NEPA's diverse procedural requiremesithé mandate that a federal agency take a
‘hard look’ at the environmental consequencessopibposed action. Oregon Natural Resources
Council v. Lowe 109 F.2d 714, 717 {oCir. 1998). Taking a proper hard look prohibits
“general statements about ‘possible’ effects,” Memys of Cuddy Mountain v. United States
Forest Servicel37 F.3d 1372, 1380'(<Cir. 1998), and in fact requires the Forest Sertic
provide information within the EA or EIS in suppaoitor in opposition to its conclusions. More
generally, the hard look doctrine provides the ulytleg foundation for NEPA'’s statutory
requirements, as well as its substantive purpose.

Failure to provide specific information about thejar potential environmental consequences
from forest-wide oil leasing activity means that fEIS fails to meet NEPA requirements to
provide the public with full environmental disclosu Silva v. Lynn482 F.2d 1282, 12851
Cir. 1973). NEPA requires that the FEIS contareasonably thorough discussion of the
significant aspects of the probable consequencas attion._Oregon Natural Resources
Council v. Lowe 109 F.3d 521, 526 {9Cir. 1997). An EIS is invalid if the informaticand
analysis it contains is “too vague, too general tamadconclusory.”_Silva482 F.2d at 1285. The

24



LPNF Oil & Gas Leasing Appeal
September 15, 2005

FEIS’ cursory, generic reference to the possibditgeveral environmental impacts, presented in
more detail below, without a thorough discussiothef particularly significant risks to the
environment and to human health posed by new ihindy, does not meet this standard.

1. Biological Resources

The FEIS fails to adequately analyze the direclir@ct, and cumulative impacts of additional oil
and gas drilling on the critically endangered Qathifa condor and other protected species that
occur within the project area. Nor does the FEEkemna good-faith effort to disclose and
analyze all potential impacts should the leasegraeted or divulge and analyze the impacts of
the new leases together with all existing oil and pases.

Instead, the FEIS simply defers all surveys anth&rconsultation with the U.S. Fish and
Wildlife Service and/or NOAA Fisheries to a futunme when site-specific leases are sought and
granted (FEIS 4-59), and provides a mere handfbirafing Stipulations and Conditions of
Approval regarding ESA-listed species while omgtemy protective measures for non-listed
sensitive and management indicator species. Unfately, these Stipulations and Conditions of
Approval fail to protect even the listed speciesrfrthe adverse effects of the decision.

By permitting actions that adversely impact fedgrahd state protected species on the project
site, the decision falls short of legal and biot@giobligations of the NEPA.

a. California Condor

The FEIS fails to adequately analyze the impacti®bproject on the critically imperiled
California condor, North America’s largest bird amtk of the most endangered vertebrate
species in the world. The condor is the subjecnaf of the largest species recovery efforts in
U.S. history, and the U.S. Fish & Wildlife Servicas spent upwards of $40 million to bring this
species back from the brink of extinction.

Therefore, it is imperative that the FEIS contaiffisient analysis of existing conditions and
impacts to the condor, as well as specific, sdieatly-supported mitigation measures to
adequately protect the condor from adverse impddtdortunately, the FEIS fails to apply these
high standards, opting instead for inadequate effantive mitigation measures and allowing oll
drilling in or near some of the most sensitive aamigiabitats on the national forest.

i. The Decision Allows Drilling In or Near Some tife Most Sensitive Condor
Habitat in the Los Padres National Forest

The decision allows new oil drilling to expand irdonear some of the most important nesting,
roosting, and foraging habitat for the condor. drding to the maps provided in the FEIS, the
New Preferred Alternative will allow surface didtance up to the boundary of the Sespe
Condor Sanctuary and the Hopper Mountain Nationiddlifé Refuge, critical habitat areas for
the condor. FEIS Figure 2-6, p. 2-47. The denisudl also allow slant drilling along several
miles of these boundaries, allowing the placeméntatl pads and other infrastructure as close
as % mile from these protected arehis. In her letter to the Forest Service, condor lgadb
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Janet Hamber concluded that the “condor will ingignificant impacts with additional gas and
oil development in any area close to the Hopper iMain National Wildlife Refuge and the
Sespe Condor Sanctuary.” Hamber 2002.

Also of concern, the decision allows surface drglwithin a few miles of Lion Canyon in
northern Santa Barbara County, the site of sewerador releases and sightings since 1993.
FEIS Figure 2-4, p. 2-45. This site was selectedraofficial condor release site because,
according to the U.S. Fish & Wildlife Service, tibntains good condor habitat amals fewer
environmental hazards than the Sespe Condor SanyctfaAllowing additional oil drilling in

this area would serve to increase the very samieogmuental hazards that the USFWS sought to
avoid in establishing this release site. Moreokam Canyon is located along the Sierra Madre
Ridge, a primary condor flyway, and the decisidova$ or encourages surface drilling along this
important area. Palmer 2005.

The FEIS does not even mention the Sierra MadrgeRndr its value as a major condor flight
corridor, and only refers to the Sespe Condor $@amgtin passing in the section on recreation
impacts. Hopper Mountain NWR is only mentioneddlation to a fire that passed through the
area in 2003. The FEIS must analyze impacts &etiraportant condor habitat areas caused by
existing and proposed new oil drilling, and itddee to do so violates NEPA.

il. The Proposed Buffer Zones Do Not Adequatelgt€ct Condors From
Impacts of Oil Drilling

The FEIS purports to reduce the impacts of theoaain the condor by establishing buffer zones
around condor roosting and nesting sites. Spetliicthe FEIS states that the following buffer
“maybe required’

1. No surface occupancy shall be allowed withriles ofhistoric or active
nest sites or reintroduction sites, or within O.ifemofactiveroost sitesynless
provided for through site-specific ESA consultation

FEIS B-19 (emphasis added). However, the FEIS taiktate how the agency arrived at these
figures, and fails to cite to any evidence or supipg documentation showing that these buffers
are adequate to protect condors. We believe lirebuffer is inadequate for the following
reasons:

The buffer zones are too small.

The buffer zones do not includeitable futurenest sites. The Forest Service has an
affirmative duty to provide for the conservatiand recoveryf the condor, meaning
that it must account for and protect areas suitisleondor expansion. 16 U.S.C.

88 1532(3); 1536(a)(1). Conversely, the ForestiSemust consider any
impairment of condor recovery as a potential impdi¢he proposed action.

The buffer zones do not inclutiéstoric or suitable futurenest sites. Again, these
sites are crucial to ensure condor recovery.

2 http://www.fws.gov/pacific/hoppermountain/cacondor/milestbm|
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The buffer zones do not apply to importéoriaging areas for condors.

The buffer zones are not mandatory. The stipulatintains an exemption, which
allows a smaller buffer (or even no buffer at dlthe USFWS decides to allow it.
The FEIS states that this measure “will be usbdre appropriaten each project.”
FEIS B-20. Leaving mitigation measures to ther@igon of other agencies is
inadequate and impermissible under NEPA.

The buffer terms are undefined. For example, tres$t Service has acknowledged
problems with past documents that fail to defireetdrm “roost site.” As the agency
itself admitted, this is problematic because ofdizgamic nature of roosting sites.

Oil drilling activities can have substantial impaoin condor foraging areas. For example, the
GAO concluded that “FWS estimated in 1980 thaaad gas activities at Hopper Mountain
NWR eliminated about 63 percent of the potentiatifeg habitat for condors on the refuge.”
GAO 2005, 22. While the significance of this lesay be disputed, it does highlight the need
for adequate discussion of impacts to condor foigagreas in the FEIS and the imposition of
suitable buffers.

These buffers are apparently derived from the Falgrd7, 2001 Biological and Conference
Opinions of Land and Resource Management PlarthéoFour Southern California National
Forests, as Modified by New Interim Management &io: and Conservation Measures
(“LRMP BQO”). Therein, the U.S. Fish and Wildlifee&ice cautiously suggested a 1.5-mile
buffer from disturbance around nest sites and arl® buffer from disturbance around roost
sites to reduce adverse effects to nest and ridest §RMP BO pp. 243-44. The buffers were
not designed to protect the condor from impaciefmortant foraging grounds, nor were they
proposed as a catch-all buffer for every projéidie LRMP BO explicitly noted that:

1) The Forest Service has no management guidetir@ace for protection
of...condor foraging areas.

2) Site-specific considerations are useful in ajmgl\the actual placement of buffers;
in some cases, the actual distance that an acsiwayld be located from a
sensitive area may be more or less than that fioesicby the Forest Service.

3) Several Forest management guidelines referndaroroosts but no operational
definition of a roost is included.

LRMP BO p. 242-43. The protective measures touiagrpplace under the Oil and Gas Leasing
Stipulations and Conditions of Approval do not addrthese critical concerns for the California
condor. With respect to protective buffers anédimng habitat, the species account for the draft
revised LRMP fttp://www.fs.fed.us/r5/scfpr/draft/publication/tus/build947/index6.htth notes that:

“California condors are opportunistic scavengtasding exclusively on the
carcasses of dead animals. Typical foraging behavitudes long-distance
reconnaissance flighteengthy circling flights over a carcass, and Isonir

waiting at a roosbr on the ground near a carcass...California conahaigtain
wide-ranging foraging patterrfse., at least 2.8 to 11.6 square miles [7.3-30
square kilometers] [Zeiner et al. 1990]) throughthwat year, an important strategy
for a species that may be subjected to unpredetabld supplies.”
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The FEIS does not define roost site, which wastitied as a problem in the LRMP BO. Thus
the public has no assurance that a designatedr wiff@ver actually be put in place around
condor roost sites, which are likely to be dynaand change based on location of food sources.

iii. The FEIS Fails to Evaluate the Most Importémpact to Condors —
Habituation to Human Presence

Oil drilling operations in or near condor habitaévitably result in increased human activity in
these areas. The GAO concluded that “the endadggabfornia condor is particularly
susceptible to disturbances from human activiti@endors have been observed landing on oil
pads on the refuge, which poses a safety riskedittils and reduces their fear of humans.”
GAO 2005, p. 22. As condors become more accustémedman presence, they are more
likely to interact with oil drilling activities. fiis, in turn, results in an increased likelihoodtth
condors will ingest trash and experience other otgptom other industrial activities on or near
the national forest. The FEIS fails to analyzewen acknowledge this impact, in violation of
NEPA.

iv. The FEIS Proposes Inadequate Mitigation Meastw Reduce Impacts to
Condors

The FEIS contains lease stipulations and conditidragproval to protect the condor. FEIS B-
19 to B-20. These measures are not adequate, amyl contain vague or involuntary language
that renders these protections entirely discretyonahe italicized portions of the following
stipulations and conditions demonstrate these idefites:

2. Where necessarall newpower transmission and distribution lirdisectly
associatedvith oil and gas development shall be placed uydend to avoid
potential for collision by condorsyhere under grounding of these power lines is
not possiblelocation and design of such lines will be alloveedy as provided
for through ESA consultation.

3. All power lines, poles and guy wires which exwthin high uselyways shall be
retrofitted with raptor guards, flight divertersdaother anti-perching or anti-
collision devicesas deemed necessdoyminimize the potential for collision or
electrocution of condors. No new above ground pdines shall be allowed
within high usecondor flywaysunless provided through site-specific ESA
consultations

4. All surface structuresissociated with oil and gas leasjnghich areidentifiedas
a risk to condors will be located, modified (emiriclude installation of raptor
guards, anti-perching devices, etc.) or relocaseckquiredollowing site-specific
ESA consultation

6. To preclude impacts on condaafl,construction debris and other trash (including
such small items as screws, nuts, washers, nailss,aags, small electrical
components, small pieces of plastic, glass or waingl, anything that is colorful or
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shiny) shall be covered or otherwise removed frqunogect siteat theend of
each dayor whenever workers are not present at the site.

7. All food items and associated trash shall beguan covered containers to
preclude access to or use by condors. This wiluiole small bits of trash and
debris, such as soda can pull tabs, electricalextors, broken glass, and pieces
of rubber, plastic, and metal.

9. No loose wires, open containers or other equiproesupplieassociated with
oil and gas developmenthich could pose a risk to condors shall be albat
work sitesunless approved in a site specific ESA consultation

10. No ethylene glycol based anti-freeze or otligylene glycol based liquid
substances shall be used on oil and gas work sitekicles assigned tegular
useof the oil and gas site(s) shall be required toprspylene glycol based
antifreezeunless they can show problems with vehicle engareanties No
changing of antifreeze of any typbouldbe allowed within an oil and gas
development area.

11. No aircraft use shall be allowed within contabitat areawithout prior review
and approvaby a designated Forest Service representative.

12. Flaring sites for natural gas or other flammeajdses or substances shall require
prior approvalof the designated Forest Service representalihese actions
shouldundergo ESA consultation prior to approval.

FEIS B-19 to B-20. The theme of most of thesegation measures seems to be
“prohibited, unless approved later.” Such discrediry and vague mitigation measures
are unenforceable and unlawful under NEPA. ThesgtdBervice cannot ensure that the
decision will not jeopardize species based on thenfse of future mitigation measures.
Sierra Club v. Mars816 F.2d 1376 (9th Cir. 1987).

The agency proposes to use its discretion to mosjegis up to 200 meters under BLM
standard lease terms, but then acknowledges fisadiftance “may not constitute a
sufficient relocation distance to avoid significamdirect impacts such as those resulting
from noise and human presence. In such casesirgogat authority is limited and
moving activities further than 200 meters would elghon lessee goodwill.” FEIS 4-62.
“Lessee goodwill” inot a sufficient measure to avoid or mitigate potdniigacts to
condors.

In addition, the FEIS fails to explain how the Fsir8ervice and/or BLM intend to
monitor oil drilling operations to ensure that thesitigation measures are successfully
and consistently implemented. Under NEPA, “Agescray provide for monitoring to
assure that their decisions are carried out andldlm so in important cases.” 40 C.F.R.
§ 1505.3. The FEIS fails to explain the agenamshitoring efforts to date, whether they
have been effective, and if not, how the agenanids$ to improve the monitoring in the
future to adhere to the strict requirements inRB&S.
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The LRMP BO requires that the FEIS “must consifléne Forest Service can actually
implement the conservation guidelines as providédLRMP BO p. 243. The Forest
Service must explicitly state how it plans to fuardli monitor the existing and new leases
so that it can assure the public that the abovelatas are being followed.

v. The FEIS Fails to Adequately Address and Migganpacts to Condors
Caused by Collisions with Power Lines

Out of all impacts to condors caused by oil drglicollisions with power lines are the most
severe. Hamber 2002. The FEIS inadequately asleaspacts of power and transmission
lines on condors. As noted in the FEIS, if newamitl gas production is established within or
adjacent to existing oil fields, existing facilgisuch as power lines can be used. FEIS 4-104.
However, the FEIS does not disclose impacts oftiegisise in addition to potential future use of
these power lines. Collisions with power lines amajor source of mortality for the condor,
and the effects of the continued use of existinggrdines for leases that will be permitted under
this decisiormustbe fully examined in this EIS.

The 1996 Recovery Plan for the California condgorés that collisions with power lines killed

at least one condor in 1996, and three in 1993thEtmore, the California Condor Recovery
Program report on the status of released condoms Januaryl14, 1992 to October 4, 2002 shows
that of 19 confirmed deaths in the wild during thatiod alone, five died from collisions with
power lines; 1 died of electrocution or blunt hemdk trauma after colliding with one or more
high-voltage power lines; and 14 birds were captaed brought to the Los Angeles Zoo due to
habituation to perching on power poles, landingr@am-made structures, and approaching
humans.

The 1996 Recovery Plan recommends that “[a]ll agshcompanies planning the construction
of such structures should be advised on the mustdhle location of such structures from the
standpoint of the condor, as well as measurextrabe implemented that will help avoid
possible condor mortalities.” USFWS 1996, p. 3Zfddtunately, condors have continued to be
killed as a result of collisions with power linesspite the identification of this grave problem in
the Recovery Plan. Condor 89 was killed aftekstg a power line along Hwy 154 on San
Marcos Pass; Condor 129 died on 8/29/97 afterdiotliwith a power line in Cuyama Valley;
and Condor 215 died on 3/30/01 after colliding vétid being electrocuted by a power line in
the Sespe Oil Field. Thus, collisions with powees$ were responsible for more than 30 percent
of all California condor deaths in the wild from983—2002- including the most recent death by
collision which occurred in the Sespe Oil FieldecBuse the background biology report was
completed in 2000 (5 years ago) this death in #8p8& Oil Field was not analyzed in the context
of this decision.

Out of all site-specific Biological Opinions frore 70 approved wells within existing leases
since 1980, no analyses were conducted that addi#ss adverse impacts of existing power
lines. Thus, while site-specific ESA consultatmaight address the impacts of new power lines,
there is no plan for addressing existing impacts.

30



LPNF Oil & Gas Leasing Appeal
September 15, 2005

vi. The FEIS Fails to Analyze the Cumulative Imjgaaf Oil Drilling on the
Condor

The FEIS falils to properly analyze the cumulatimpacts on the California condor. The Forest
Service has approved 70 new drill wells within @rig leases since 1980, which included the
building of pipelines and roads. Only one propasalrill 9 wells by the Seneca Resources
Corporation elicited a formal biological consultatiwith the U.S. Fish and Wildlife Service.
Apparently, no cumulative effects of the existimglaontinuing drilling on California condors,
or any wildlife species and vegetation have beatyaed over the past 22 years, as required
under the current Forest Plan’s Fish and Wildlitmdards. Under NEPA, the FEIS is required
to determine the cumulative effects of past, preard future activities of all parties involved.
Each approval for the drilling of a new well usbd same rubber-stamp language from the
district ranger, and provided no substantiatiortti@r determination of no negative impact to
endangered species (aside from pointing out thmesaperations were at least 1.5 miles from a
condor nest).

The history of approval of existing wells would dethe public to believe that little or no

analyses are conducted to fully assess the impécitand gas drilling on endangered species,
including the California condor. The proper pléaea full cumulative impacts analysis is in

this process. If cumulative impacts analyses ateonducted at this time, those impacts are not
likely to ever be examined at the site-specifiggeblevel.

vii. The FEIS Fails to Properly Analyze Impacts@uitical Habitat for the
Condor

The FEIS also does not properly analyze the impafdise action on designated critical habitat
for the California condor. The Biological Resow@&ackground Report notes that
approximately 400 acres of the Sespe HOGPA is datag critical habitat. USFS 2000, p. 15.
However, the FEIS makes no mention of critical tethlexcept in Table 4-22 which reports that
stipulations for Fisheries, Wildlife and SensitRkants under Alternative 3 require consultation
with U.S. Fish and Wildlife Service in condor ccél habitat.

The Biological Assessment/Biological Evaluation £IBBE”) notes that Limited Surface Use
areas with condor critical habitat may result in 8laface Occupancy (NSO) designation after
consultation with USFWS, yet also states that itacal habitat is included in the areas subject
to leasing. USFS 2004c, p. 21. The FEIS fails¢tude a concise, comprehensive, quantitative
analysis of the impacts of the project on criticabitat for the California condor and other listed
species with designated critical habitat.

ix. The FEIS Fails to Analyze the Impacts of Ireged Fire Risk on the Condor
In October 2003, three condors were killed durimgRiru fire that burned over the Hopper

Mountain NWR. All three were last seen on the Reftige day before the fire and despite
extensive searching were not found. USFWS 2004.
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In 2001, a brushfire on a federal oil lease nearSbspe Condor Sanctuary burned seven acres,
and while the fire did not actually reach the saany itself, it demonstrates the potential impact
caused by fires on nearby oil leases to the condennings 2001.

The FEIS acknowledges that existing and expandedtiding will increase the risk of fire in oil
drilling areas. FEIS 3-127 (“Over the years themge been several wildfires on LPNF due to oil
operations.”) Considering the proximity of exigtiand proposed oil drilling areas to sensitive
condor habitat, the FEIS should have analyzedhthightened fire risk on the condor and other
species. lts failure to do so constitutes a viotaof NEPA.

The FEIS discusses the impacts of the Piru firtherSespe QOil Fields, but the analysis is
limited to infrastructure impacts. FEIS 3-127.eTdnalysis fails to account for potential impacts
of oil-caused fires on the condor and its habitat.

X. The FEIS Fails to Account for Existing Impaashe Condor

The FEIS concludes, without any supporting studiemitoring data, or explanation, that
existing oil drilling on the Los Padres is havirigsalutely no impact on the condor or other
listed species. Specifically, the FEIS states

Modeling (refer to Table 4-15) determined that tiuéhe application of current
protective measures, specifically those in existaage terms, effects to listed
species habitats are non-existent.

FEIS 4-16. This statement is astonishing, sineers¢ condors have covered themselves (and
sometimes their young) in oil, present after oillsgrom drilling sites and other activities.
USFS 2005b; see also GAO 2005 for other documentpdcts to condors from existing oil
operations. EXxisting lease terms cannot proteatios from impacts such as habituation to
human presence, do not require power lines to &eedlunderground, and do not contain most
of the other stipulations proposed in the FEISetduce or eliminate impacts to condors.

Moreover, the California condor, the referenced eting is limited to “specific habitat use
areas.” FEIS 4-54. The FEIS fails to describetvhia term means, and whether it includes
potential, historic, and/or current use areas.

b. Steelhead

In a letter dated February 19, 2002, NOAA Fishesigsmitted a detailed letter outlining its
views on the adequacy of the DEIS. The lettertified several deficiencies in the DEIS, and
recommended several improvements to protect steelfigheries and aid the Forest Service’s
compliance with NEPA and the ESA.

The Forest Service failed to incorporate thesemegendations. Instead, in Chapter 9
Responses to Comments, the FEIS merely statethth&brest Service initiated informal
consultation with NOAA Fisheries under ESA § 7, dimat NOAA Fisheries issued a “not likely
to adversely affect” (“NLAA”) determination. A NLA determination does not absolve the
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Forest Service of its duties under NEPA, includiegpondingn full to all comments and
adequately analyzingll environmental impacts in the FEIS.

The chart below outlines the recommendations by N®#sheries, the Forest Service’s
apparent response in the text of the FEIS, andhené¢te response is complete or incomplete.

NOAA Fisheries Recommendation

Forest Service Response

AdequacyReisponse

The EIS does not adequately describe
distribution of steelhead or critical
habitat within the area that would be
affected by the proposed action. NOA|
Fisheries, p. 1.

tAde FEIS does not contain any
description of steelhead
distribution or critical habitat.

ARather, it merely states that
“remnant populations may remair
in the Santa Clara River and
Ventura River watersheds, Rinco
Creek, some small south coast
streams, along the Monterey
County coastline, and the Carme
River watershed.” FEIS 3-52.

Incomplete. Steelhead critical
habitat is currently designated
along Lion and San Antonio
creeks in the Ventura River
watershed; and along Sespe, Lit
Sespe, Santa Paula, Sisar, Piru,

nand Hopper creeks in the Santa
Paula River watershed; and othe
areas.See70 Fed. Reg. 52580-8
(September 2, 2005). The actug
distribution of steelhead is much
more widespread. The decision
will allow or encourage surface
drilling along steelhead critical
habitat, an impact that the FEIS
must disclose.

tle

— O =

The EIS should also disclose that ared
affected by the proposed action are
within designated critical habitat for the
Southern California Evolutionarily
Significant Unit (ESU) of federally
endangered steelhead. NOAA Fisheri
p. 2.

sIn the section titled “Impact
Assessment for Fishery Resource
and Aquatic Wildlife,” the FEIS
does not even mention steelhead
critical habitat. Reference to

pgritical habitat is also absent from
the various charts depicting
impacts to habitat of listed specie
These charts only refer to
occupied, suitable, and potentially
suitable habitat. FEIS 4-53 to 4-
76.

Incomplete. The decision will
psallow surface or slant drilling
along steelhead critical habitat, ¢
will result in indirect or
cumulative impacts to steelhead
critical habitat in areas
downstream of new drilling areas.
sThe FEIS must disclose these
impacts.

=

The appropriateness and reliability of t
sensitivity analysis for predicting
potential effects of oil and gas
exploration on steelhead are of concer
and therefore the EIS should describe
methods and assumptions that were u
to perform the analysis in greater detai
Accordingly, the EIS should include a
detailed list of the assumptions used tqg
perform the analysis; a description of
whether any validation methods were
used to perform the analysis;
descriptions of any decision criteria us
in the analysis; and the meaning of
terminology such as, ‘significant,’
‘sensitivity,” and ‘low,” ‘moderate,’ and
‘high’ sensitivity (see Table 3-30) shou
be clearly described.” NOAA Fisheries

hénstead of clarifying Table 3-30,
the Forest Service removed it
entirely from the FEIS. Likewise,

ninstead of describing the sensitivi

trenalysis in greater detail, the
sedjency omitted the analysis for

I.predicting impacts on steelhead.

p. 2.

Incomplete. The FEIS contains
no definition of the listed terms,
and does not include a detailed |

tyof assumptions with respect to
fisheries and critical habitat.
Moreover, the CWE methodology
did not analyze impacts to critical
habitat outside of national forest
boundaries, even though the
decision could result in off-forest
impacts to downstream critical
habitat.

st

33



LPNF Oil & Gas Leasing Appeal

September 15, 200

5

The existing description of the None. The FEIS contains no Incomplete.
environmental consequences does not analysis of impacts to steelhead

provide a clear and complete critical habitat; does not quantify
understanding of (1) the manner in such effects; and does not analyze

which the proposed action may affect | effects at the individual or

steelhead and critical habitat; (2) the | population level.

amount, extent and duration of the

adverse effects; and (3) whether

potential effects at the individual level

would translate into effects at the

population-level. NOAA Fisheries, p. 2.

The environmental consequences of theNone. The referenced section hasincomplete.
proposed action on the fishery resourcebeen moved to 4.4.4, and contains

(section 4.4.2.3) presents only the nearly the same language that was

potential impacts; this is not adequate | criticized in the DEIS.

because NEPA regulations (40 CFR

1502.16) require that the environmental

consequences include a discussion of

direct and indireceffects Therefore it is

insufficient to confine the discussion to

the impacts themselves, rather it should

be extended to consider the consequepce

of the impact itself on steelhead and

critical habitat. NOAA Fisheries, p.2.

The EIS should describe the potential | The FEIS contains the same Incomplete.

effect on the loss of fish and eggs on
abundance of the affected year class g
the local population. NOAA Fisheries,
p. 2.

passing description of general
nehvironmental consequences as
was criticized in the DEIS.

The EIS should also consider whether
the anticipated type, amount, extent ar
duration of adverse effects are likely tg
measurably affect the long-term surviv
and recovery of the affected steelhead
ESUs. Biological or scientific
justification should provide the basis fg
this assessment and should be presen
in the EIS. NOAA Fisheries, pp. 2-3.

The FEIS merely repeats the
danguage criticized in the DEIS.
The FEIS states “Accidental
alspillage of petroleum products or
other toxic materials can directly
kill fish. Eggs may be smothered
ror killed, and adults killed.” FEIS
ted53. Also, BLM Standard Lease
Terms allow the Forest Service tg
move proposed activities up to
200m, and the FEIS states that th
is a sufficient distance to avoid
streams and riparian habitats.
FEIS then states that toxic spills
from roads alongside, or crossing
streams could drain into streams.
Id.

Incomplete. The FEIS fails to
quantify the impacts to steelheac
and critical habitat. The FEIS
does not provide the requested
scientific justification for its
assertion that activities more tha
200m away from streams have n
impacts whatsoever on steelhea
or critical habitat. The FEIS doe
not statehowthe potential toxic
ispills from roads could impact
steelhead or critical habitat.

a5 S

[Dlespite the stipulations or terms that
may be added to future leases, advers
effects to steelhead and their habitat a
likely. For example, it is not sufficient

to confine activities away from streams
where steelhead are known or believe
to be present because offsite effects c
still occur (i.e., wet season runoff, wate
quality alterations, spills of

The FEIS makes no changes.
e
re

)
an

—

contaminants). Avoid habitat alteratic

Incomplete.
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(both onsite and offsite) that may reduc¢e
the quality and quantity of habitat for

steelhead. NOAA Fisheries, p. 3.

4

Means to modify the proposed action
could include the addition of the
following measures to oil and gas
exploration in watersheds where
steelhead or critical habitat are presen

The FEIS proposes an informatioj
notice requiring that standard
BMPs be reviewed and applied
during site-specific project
:analysis. FEIS B-24; Appendix B

nincomplete. None of these BMP
require retention of runoff onsite

Avoid contributing wet or dry
season runoff to drainages (i.e.
retain runoff onsite);

Require applicants to implement
spill-avoidance plans;

The FEIS states that these plans
required by 40 CFR Part 112.
FEIS 2-22.

aftomplete We note, however,
that the FEIS relies solely on
industry compliance to ensure
proper implementation of these
plans. The FEIS states that “It is
expected that operators would b
able and willing to oversee spill
prevention and response for all
new operations.... For existing
lease operations on LPNF in the
Sespe and Cuyama areas,
protection and response is
currently assumed by the
operators.” FEIS 4-137.
However, the FEIS fails to
disclose whether the current
scheme is effective in preventing
spills and reducing impacts once
spills have occurred.

D

Require applicants to implement
contingency plans in the event of g
accidental release of harmful
materials;

The FEIS states that the applicab
nBMPs will be applied at the site-
specific project level. BMP No.
7.4 requires the lessee/operator t
prepare a HAZMAT Contingency

Plan. FEIS B-24, E-5.

l&Complete. We note, however,
that the Forest Service’s respon;s
still falls a little short of the
orecommendation teequire
applicants to implement such
plans. Instead, this BMP will be
applied in a discretionary manne
at the site-specific project level.

e

Preclude surface occupancy in are
designated as critical habitat for
steelhead or in areas that may

contribute runoff of sediment or
pollution to areas containing critica
habitat for steelhead:;

ashe FEIS proposes the following
information notice: “Except for
approved road crossings, no
surface occupancy is permitted

| within 300 feet of anadromous an
150 feet of all fish-bearing
perennial streams.” FEIS B-17.

Incomplete. The FEIS fails to
provide scientific justification for
this buffer distance. Surface
disturbance more than 300 feet

d150 feet, respectively, from
streams could still contribute
runoff, sediment, and/or pollutior
affecting steelhead and other fis
species.

Dr

)

Preclude horizontal drilling under
streams where steelhead are know
or believed to be present or that
contain critical habitat;

None.
n

Incomplete. The FEIS

specifically allows slant drilling
under Sespe Creek and other
waterways designated as steelhg
critical habitat. FEIS Figure 2-6.

pad

Avoid creating roads; and

The FEIS allows the creation o
new roads.

f Incomplete.

Avoid installing stream crossings.

The FEIS pecifically exempt

Incomplete. The protective
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stream crossings from the 300- andheasures proposed in the FEIS
150-foot buffers for anadramous | are discretionary (“lessees would
and other fish-bearing streams, | be encouraged...”) and are not
respectively. FEIS B-17. incorporated into the ROD, and
Moreover, the FEIS states that | are thus unenforceable.
“lessees would be encouraged to|
minimize stream crossings and,
where crossings are unavoidable
cross streams as close to right
angles as possible to minimize
exposure. All crossing s of
perennial streams would also be
designed to provide for fish
passage.” FEIS 4-55.

The mitigation measures proposed to protect stadlhee similarly inadequate. The NOAA
Fisheries recommended a short list of measuresddedadequately protect steelhead, but the
FEIS fails to incorporate these recommendation®AN Fisheries, p.4.

The Forest Service may not simply ignore commehggyencies with expertise in particular
fields. “[W]here comments from responsible expertsister agencies disclose new or
conflicting data or opinions that cause concerm i@ agency may not have fully evaluated the
project and its alternatives, these comments map&simply ignored. There must be good
faith, reasoned analysis is response.” Silva win %82 F.2d 1282, 1285Y{Lir. 1973); see also
Ocean Advocates v. U.S. Army Corps of Engine@6d F.3d 1108 {9Cir. 2004) (ignoring

FWS undermined the adequacy of NEPA analysis).

Finally, the FEIS fails to adequately address thmulative impacts to steelhead. The analysis
of cumulative effects in the FEIS does not markaetitfer from that in the DEIS, which the
NOAA Fisheries criticized because:

The existing description of cumulative effectségard to steelhead and critical
habitat is inadequate because the descriptionmutgsrovide a sufficiently clear
understanding of the amount, extent, location gpd bf cumulative effects that
are expected.

NOAA Fisheries, p. 4. To remedy this deficiencfDMNA Fisheries proposed a series of
recommendations to incorporate into the FBEIE.at 4-5. Again, the FEIS fails to incorporate
nearly every one of these recommendations.

At the most fundamental level, the FEIS fails tie ¢0 any of the leading studies of impacts to
fisheries caused by oil development. At a minimtime, FEIS should contain reference to, and
analysis of, all applicable references in ConfleeB005 and incorporated herein by reference.
By ignoring the bulk of these credible scientifiadies, the FEIS fails to insure the scientific
integrity of the analysis as required by NEPA. ClB.R. § 1502.24.
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c. Other Listed Species

The FEIS fails to fully analyze the effects of thexision on arroyo toad, blunt-nosed leopard
lizard, southwestern willow flycatcher, giant karg@rat, San Joaquin kit fox, least Bell's vireo,
and California red-legged frog. The analysis gbatis to listed species is presented in Table 4-
33, which itself is based solely on the limitedjpob footprint, and does not take into account
either the myriad edge effects of new oil and gasgetbpments or the cumulative impacts of the
existing oil and gas drilling and associated inftasture. In fact, the FEIS completely omitted
any discussion of the cumulative impacts of the Neferred Alternative on biological
resources, in clear violation of NEPA. FEIS p.51-7

Furthermore, the FEIS fails to report survey residt species in the project area, as required by
the Forest Plan. For example, according to theBEAho records of blunt-nosed leopard lizards
have been recorded for the existing leased ang&s.S 2004c, p.7. However, the document
does not state whether any surveys were ever ctedltar the species. Moreover, increased
infrastructure and traffic can cause indirect negaimpacts to designated critical habitat and
other suitable habitat for listed species. Theggacts were not divulged in the FEIS.

The FEIS proposes few protective measures for &digidisted riparian and aquatic species. The
Stipulations and Conditions of Approval state tid]rill pad location, design and construction
shall avoid or minimize sedimentation or other Hatmunoff entering key or occupied TEP
aguatic or wetland habitat or adversely affectimgatural drainage patterns of such habitat
areas.” FEIS 2-19. Again, the Forest Service amespecifically outline how it plans to fund
and monitor sedimentation and other harmful rufroiin the existing and new leases, does not
define the term “key habitat,” and does not incladg protections for suitable habitat. Because
the FEIS does not define these terms and doesclatlie a specific plan to monitor impacts, it is
in violation of NFMA, NEPA, and the Forest Plan.

d. Other Protected Species

The FEIS fails to analyze consistency of the varialternatives with the Migratory Bird Treaty
Act (MBTA), 16 U.S.C. § 70&t seq. The MBTA regulates impacts to all migratory bépecies
and their nests, and applies to all federal agenmeluding the Forest Service. Humane Society
v. Cligkman 217 F.3d 882 (D.C. Cir. 2000) (holding that th8 ™A applies to Federal

agencies). NEPA requires the Forest Service ttyamaonsistency with the MBTA in the

FEIS. 40 C.F.R. 8§ 1502.16(c) (requiring an El$htdude discussions of possible conflicts
between the proposed action and Federal and ataseand policies).

The FEIS fails to identify species protected untierCalifornia Endangered Species Act, Cal.
Fish & Game Code 88 20%Q seq, California Native Plant Protection Act, Cal. Iri& Game
Code 8§ 190@t seq.and various California “fully protected speciésis, and fails to analyze
impacts to these species and to species that tlestFeervice has designated as “sensitive.”
Instead, the FEIS only includes an analysis of itgpto “listed species” for each of the
alternatives. See, for example, FEIS Table 4-33.
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e. Noxious Weeds

The FEIS contains an inadequate description offezted environment of, and consequences
to, noxious weeds. The Chief of the U.S. ForestiSe has declared the spread of noxious
weeds to be one of the top four threats to natiforakts across the nation. A statewide survey
of invasive species concluded that areas in anmdwoding the Los Padres National Forest are
particularly hard-hit, with more non-native spediean any other California bioregion.
Stephenson & Calcarone, p. 76.

Despite the severity of this problem, the FEISsféal sufficiently describe the current extent of
non-native plant infestations on the Los Padred,the potential of current and expanded oil
drilling to promote the further spread of invasplants.

In the Affected Environment chapter, the FEIS melists the non-native species that are the
current focus of eradication efforts, and states th

Given budget limitations and priorities there aog¢ sufficient funds to conduct a
noxious plant inventory for all of the forest natlvdrawn from mineral entry.
Based on limited data, it appears that noxious weed spreading, especially
along roads, trails, and stream corridors.

FEIS 3-57. This statement does not satisfy NER#sadards for incomplete or unavailable
information. 40 C.F.R. 8§ 1502.22. At a minimuime FEIS should at least put forth a
reasonable effort to describe the main areas eétafion in HOGPAS, which non-native species
are a problem, and whether non-native species iexcstrrent oil drilling areas.

The FEIS relies on implementation of the noxiougavamformation notice to mitigate
significant noxious weed impacts. FEIS 4-56. Tihfermation notice, however, places sole
responsibility for noxious weed management in thieds of the oil lessee, without discussing
whether current oil lessees are effectively cofitrginoxious weed infestations in existing
drilling areas. It allows lessees to write theimoNoxious Weed Risk Analysis, which is
discretionary and only required “when determinedh®yauthorized officer.” FEIS 4-56. This
mitigation measure does not satisfy NEPA standfamdenforceability of mitigation measures.

The FEIS also omits any mention of noxious weedhéncumulative impacts section. FEIS 4-
57 to 4-58.

f. The FEIS Fails to Uphold High Scientific Standsfor Species Management
and Evaluation of Biological Impacts

The FEIS provides a short analysis of impacts ¢dolgical resources, and then proceeds to
discount these impacts by espousing the benefitd dfilling on species diversity without
providing any scientific justification. Specifitglthe FEIS states

Oil and gas exploration and development and assatiaads have the potential
to affect wildlife movement corridors and contrieub fragmentation. However,
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wildlife habitats potentially affected by oil andgdevelopment on the LPNF are
primarily located in chaparral, consisting of latgecks of contiguous dense
vegetation. Here, where recent fire preventionrkaslted in even-age
contiguous stands, occasional fragmentation wowdtease diversity. In some
cases new roads may even provide additional movieceendors, which could
allow passage of wildlife through otherwise impeable areas.

FEIS 4-51. This unsubstantiated statement containgference to any credible scientific
literature, and appears to be more the opiniorgehay employees. Such opinions do not adhere
to the strict scientific standards required by NE&W the ESA.

g. The FEIS Fails to Adequately Evaluate Impacts tget@ion and Habitat

To evaluate impacts to vegetation, the FEIS reliea methodology with limited accuracy in
assessing the true extent of impacts to differegetation types. According to the FEIS, the
agency estimated the acreage disturbed for eactatemn type by “allocating the RFD estimate
of disturbed area to vegetation types by the saneept as they occur in the HOGPA.” FEIS 4-
52. This method, in turn, was used to calculadé@ct impacts to wildlife caused by habitat
loss. Id. However, this methodology limits the analysisyaial those impacts caused by surface
disturbance, and omits any evaluation of indiregtacts caused by habitat fragmentation and
other impacts to habitat not caused directly byaser disturbance.

The FEIS also states that the “preliminary invesgtan (prospecting) phase can require off-road
vehicle travel and some access road constructamticplarly if seismic reflection or geophysical
surveys are used in exploration. This could raswehicular damage to unknown sensitive
plant populations.” This statement fails to quignitiese impacts, fails to state whether any
exploratory activities will impact sensitive spes;iéails to recognize other ground-disturbing
impacts associated with seismic exploration, aild fa adhere to NEPA standards. This
omission is surprising, given that in the very nexitence, the FEIS states that “potential direct
impacts of oil and gas development on botanicaueses are greatest during exploratory
drilling and oil/gas field development phases.”|$B-55.

The FEIS states that “most native species of plamdsanimals on LPNF are unlikely to be
significantly impacts by any of the reasonably saeable oil and gas activities under any of the
alternatives. This is due to their habitat requieats not being located where reasonably
foreseeable oil and gas activities are expect&&I'S 4-59. Aside from providing no citations or
scientific references, this statement is alsoplen false and misleading. According to Table 4-
33, the New Preferred Alternative opens to deveku3,532 acres of habitat for listed species.
FEIS 4-76.
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2. Recreation

a. The FEIS Fails to Adequately Analyze the Impattee New Preferred
Alternative and Other Alternatives on Popular Redtien Areas

The FEIS states that the Forest Service uses aawtyy called the Recreation Opportunity
Spectrum (ROS) to characterize and analyze reoreapportunity. The FEIS fails to explain
this methodology and to explain how it was appteeéach of the alternatives, in violation of
NEPA. 40 C.F.R. § 1502.24.

The section on Affected Environment provides onbeaeral description of recreation
opportunities on the Los Padres, and fails to actcfor specific recreation sites located in the
HOGPAs. FEIS 3-132 to 3-135. The FEIS refersaeeetbped recreation sites, but not
undeveloped recreation sites, and only mentionsotiaé length of trails across the entire forest.
FEIS 3-132 to 3-134. This lack of specificity istracceptable, especially considering that the
Los Padres is in the top 10% of the most heavidytedl national forests in the nation. FEIS 3-
132. At a minimum, to comply with NEPA, the FEI$sld identify the major recreation areas
and hiking trails in the various HOGPAs.

The FEIS bases its significance criteria on the R{@Ss table shown on page 2-31 of the FEIS.
FEIS 4-145. Howver, the document fails to stade/the agency derived these significance
thresholds. This violates NEPA’s methodology stadd. 40 C.F.R. § 1502.24.

The FEIS contains no analysis of impacts whatsordhe New Preferred Alternative. For this
alternative (adopted as part of the agency’s datjsthe FEIS states in its entirety:

This alternative proposes leasing the South Cuy&®aspe, and San Cayetano
HOGPAs with Alternative 5a stipulations. The remgiHOGPAS — Piedra
Blanca, Figueroa Mountain, La Brea, Monroe Swedipéz Canyon, and Rincon
Creek — would not be leased.

The New Preferred Alternative would not allow le®sin 2,122 acres @eni-
Primitive MotorizedandRoaded NaturaROS classes that might otherwise be
developed in Alternative 5a.

FEIS 4-172. Under NEPA, the FEIS must discloseartipacts of all alternatives.

b. The FEIS Fails to Provide Adequate MeasuresgduRe Existing and
Potential Impacts to Recreation

The FEIS states that existing oil drilling in thespe Oil Field is already imposing significant
impacts on recreation opportunities there. Basethe data provided in the FEIS, the current
density of oil development in the Sespe Oil Fietdezds the significance criteria for Rural ROS
class on all counts:
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Type of Facility Allowable Density | Current Density Exceedance
for Rural ROS
(number of facilities per square mile)

Number of Oil Wells 40 70 + 175%
Number of Well Pads, Treatment 13 225 +173%
Facilities, and/or Tank Farms

Miles of Roads 7 12.5 + 178%
Miles of Pipelines 7 12.5 +178%

FEIS 2-31 and 4-145. The decision allows additiéacilities in this area, contributing even
further to these exceedances of significance tlotdsh Despite several recreation opportunities
in this area, the FEIS fails to provide a singléigation measure to reduce any further impacts to
recreation opportunities.

Instead, the FEIS states that there are no regreagiportunities in this area, and hence no
impacts. Specifically, the FEIS states that

Existing oil and gas activities in the Sespe leasa and adjoining private lands
would normally cause significant indirect impaagécreation opportunities in
the adjoining Sespe Wilderness and Sespe Condatigam. However, since
public access is not allowed in the Sespe CondoctBary there are no recreation
opportunities there to be impacted.

FEIS 4-145. This is inaccurate. Public acéssdlowed in the Sespe Condor Sanctuary,
through two public access corridors — the SespelCoettom and the Alder Creek Trail, which
leads to a developed parking area, a condor oltsamdeck at Dough Flat, and numerous
campsites in the heart of the Sespe Wildernesssitde by foot or horseback along the trail
corridor. Existing drilling areas are quite vighb recreationists accessing these areas, an
impact that would worsen with the additional dngjiallowed by the decision.

The FEIS similarly discounts significant impactghie ROS classes of two isolated parcels of
forestland in South Cuyama. FEIS 4-146. The FEi&s not consider impacts to these areas
significant, even though existing impacts exceedstignificance thresholds by two orders of
magnitude. While these parcels may be surrounioyngrivate oil fields, their impact to
recreation opportunities must still be disclosexitheese parcels are visible en route to several
popular recreation areas and trails along the &Madre Ridge.

To address these mitigation measures, the FEISpespa series of mitigation measures for
several different alternatives, but it is nearlyomssible to decipher which mitigation measures
will be applied to the new alternative. It appeais only the stipulations for Alternative 3 apply
to the New Preferred Alternative. These stipulaticely on a NSO designation for the following
areas:

Within ¥2 mile of a developed recreation site
Areas designated “Semi-Primitive Non-Motorized” RCI&ss
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All designated and study Wild & Scenic River coarigl, specifically ¥4 mile from the
high water line on either side of the river channel

FEIS B-32. These mitigation measures are inadedoatduce impacts to less than significant
levels, and fall short of the standards imposedlB?A. The FEIS fails to provide any evidence
that %2 mile is a sufficient buffer to protect restien opportunities, or that ¥ mile is sufficieat t
protect Wild & Scenic River values. The stipulatidoes not offer any protection for
undevelopedecreation sites; limits protection only to therb®rimitive Non-Motorized” ROS
class, even though the FEIS admits that therexasérey significant impacts to the Rural ROS
class in the Sespe HOGPA and elsewhere; and dgisotect river corridors that aedigible for
Wild & Scenic River designation, but not yet undardy.

c. The FEIS Fails to Analyze Impacts to SeveraldRopHiking Trails and
Camps Along the Ojai Front

The only substantive analysis of impacts to hiknags and camps occurs in discussion of
Alternative 2. With respect to the San Cayetand3f®, the FEIS states that “the remoteness
of the area would be impacted by any oil and gagldpment. The front country between
Fillmore and Ojai serves as a transition betweeruthhan areas and the Sespe Wilderness. Any
development, especially near Santa Paula CreeKoviawye an affect on the recreation
experience.” FEIS 4-152.

The FEIS fails to identify which trails and campgnas would be impacted by this or other
alternatives. The following trails and campgroundsld potentially be impacted by new

drilling, either from surface disturbance on naéibforest land or through surface disturbance on
private lands along the forest boundary whereheaitls occur:

Horn Canyon Trall
Sisar Canyon Trail
Santa Paula Creek Trall
Nordhoff Ridge Road
Gridley Trall

East Fork Santa Paula Creek Trall
The Pines Camp

White Ledge Camp

Big Cone Camp

Cross Camp

Cienega Camp

Bluff Camp

In addition, the FEIS fails to analyze impactsdoreation areas from nearby private lands.
Much of the Ojai Front in the San Cayetano HOGP#guisject to NSO, which will encourage
surface disturbance on private lands along thestdreundary. This, in turn, will have a
detrimental impact on the recreation experienceate to, and at the trailheads of, these
popular recreation areas. These impacts are glmadent along the first mile of the Santa
Paula Creek trail, which traverses a developetiedd.
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Instead, the FEIS casually refers to all of thesasas the “Ojai Valley viewshed” and states
that “scenic stipulations will prevent impacts histviewshed.” FEIS 4-176. However, for the
reasons stated above, scenic stipulationsnaiiprevent all significant impacts to this viewshed.

d. The FEIS Fails to Adequately Analyze Impacthéd_ake Piru Recreation
Area

The FEIS conducts an analysis of impacts to Lake, But it is only in the context of the entire
southern portion of the Los Padres National ForE&ilS 4-174. The FEIS states that lease
stipulations will ensure no additional significamipacts to this entire area, including Lake Piru,
but for the reasons stated above, these stiputaiominadequate. The stipulations do not
account for oil development of private lands altimg shores of Lake Piru to access oil under
NSO areas along the forest boundary.

The only reference to Lake Piru recreation impautkides the following statement: “The Blue
Point developed campground and Lake Piru recreatenmea are ilRural ROS class areas within
the Sespe HOGPA. Oil and gas activities and fasliare not consistent with expected
recreation experiences at developed recreatios. sif€his could have a significant impact on
the experience of recreationists at these develogdation sites.” FEIS 4-154. However, this
analysis is only in the context of Alternative Bdahere is no analysis of how this impact will be
greater or less under the New Preferred AlternatNer is there any analysis of impacts to other
recreation opportunities at Lake Piru, includingitg along the Potholes and Piru Creek trails
and fishing, swimming, and boating opportunitieslom lake itself.

e. The FEIS Fails to Adequately Analyze Impact&&ils and Camps Along the
Sierra Madre Ridge

The FEIS briefly mentions that Aliso Park, SalisbRortrero, and Painted Rock developed
campgrounds are within the South Cuyama HOGPA.SEEL56. The analysis omits the
following camps and trailheads in or near the vigiras well as access routes to these areas:

Tinta Camp
Nettle Springs Camp
Numerous trails along the Sierra Madre Ridge

The failure of the FEIS to analyze direct, indirertd cumulative impacts to these areas
constitutes a violation of NEPA.

f. The FEIS Fails to Adequately Analyze ImpacthéoChumash, Dick Smith,
San Rafael, and Sespe Wilderness Areas

The decision allows oil and gas development alategie boundaries of three wilderness areas
— the Chumash, Dick Smith, and San Rafael wildeyaesas — and within a few hundred feet of
a fourth wilderness area, the San Rafael. Accgrtirthe FEIS, “oil and gas development
outside of designated Wilderness...areas can intlirdirupt solitude and alter the sense of
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remoteness and naturalness within designated ‘are&sS 4-153. However, the FEIS fails to
analyze how the decision will specifically impaoese four wilderness areas, and fails to
propose any mitigation measures to reduce or editeithese impacts.

The decision allows surface drilling to occur rigipt to the boundaries of the Sespe, Chumash,
and Dick Smith Wilderness Areas. FEIS Figures 2-6, The FEIS does not disclose this
impact for the Chumash Wilderness Area, and failguantify this impact for all of the
wilderness areas. For example, the FEIS merelgssthat “If any oil and gas ground-disturbing
activities such as road building or facilities ctvastion were location in South Cuyama
HOGPA, and it was within proximity of the Dick Simiand/or San Rafael Wilderness areas, it
could be apparent from the Wilderness areas.” HELS7. But the analysis fails to state
whether such oil drilling is actually expected ®dpparent from the wilderness areas, and fails
to provide sufficient mitigation measures. Thetlien” scenario in the FEIS is not sufficient
under NEPA because it fails to accurately desaiimbanalyze potential impacts from the
various alternatives. In fact, Figure 2-5 doesewa@n show the Dick Smith wilderness
boundary. The decision also encourages surfat@li@ce on private lands that abut
wilderness in order to access areas along wilderpesndaries with a NSO stipulation, and the
FEIS fails to disclose this impact.

In addition, the decision allows surface drillinghin a few hundred feet of the San Rafael
Wilderness Area, the first primitive area to beigeated as wilderness after passage of the
Wilderness Act of 1964. The FEIS does not disctbgeimpact to the San Rafael Wilderness
Area.

g. The FEIS Fails to Adequately Analyze ImpacRdadless Areas

The FEIS fails to provide a legally adequate analgEimpacts to roadless areas under any of
the alternative drilling scenarios. Most importgnthe FEIS fails to account for impacts to
roadless areas under the New Preferred Alternativiile the decision prohibits any surface
disturbance in roadless areas, we are concerneththdecision will still allow for surface
disturbance right up to the boundaries of thesstipd areas. This could result in some indirect
effects to roadless areas in the form of waterangollution, impacts to wildlife species and
habitat, viewshed impacts, noise, and recreatigraats. None of these impacts are disclosed in
the FEIS, in violation of NEPA.

The decision will also encourage surface drillimypoivate inholdings located partially or
wholly within roadless areas, along with potenti@hstruction of access roads through roadless
areas. The FEIS fails to disclose this potente¢$eeable impact as well.

h. The FEIS Fails to Adequately Analyze Impaci@dsignated, Study, and
Eligible Wild & Scenic Rivers

The FEIS does not evaluate compliance with the Gehgnsive Management Plan for the Sespe
Wild & Scenic River (WSR). NEPA requires the Far8srvice to analyze consistency with all
relevant policies and plans, including manageméartgpfor WSRs and designated “outstanding
remarkable values” for WSRs. This is importantdaese the decision allows slant drilling right
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up to the boundary of the Sespe WSR, and the FEES evaluate impacts to this WSRs and
consistency with the management plan.

The FEIS admits that “oil and gas activities andliides are not consistent with expected
recreation experiences along Wild and Scenic Rjvget provides no analysis of the impacts of
this particular decision, nor of the various altgives, and provides no mitigation measures to
reduce or eliminate these impacts, in violatioiN&PA.

Lower Sespe CreelSespe Creek drains the Sespe Wilderness in the Tlagg@Mountains north
and east of the community of Ojai. A major tribytaf the Santa Clara River, Sespe Creek is
one of southern California’s last undammed streamd,the Forest Service has declared the
creek to be an “Area of High Ecological Significatic Congress designated a 31-mile stretch of
the Sespe as a Wild & Scenic River in 1992. Thesighation recognizes the remarkable
sandstone formations in the area, as well as thitah&espe Creek provides for southern
steelhead, arroyo toads, California red-leggedsfragd the southwestern pond turtle.

The lower one-mile stretch of the Sespe Creekypstream of the forest boundary was not
included in this 1992 legislation, but is stillgghle for WSR designation. Evans, p. 15. The
decision allows slant drilling beneath this oneensitretch of Sespe Creek that is eligible for
WSR designation. The FEIS fails to disclose thgilglity of this stretch for WSR designation,
fails to determine whether slant drilling would den this stretch ineligible for WSR designation,
and fails to evaluate the impacts of slant drillinghe wild and scenic values of this stretch of
Sespe Creek. Such omissions violate NEPA.

Lower Piru Creek.Piru Creek offers a diverse outdoor experiencaffglers, hikers, and

families alike. This scenic creek traces a 50-moilegy arc created by the tectonic clash between
the Coast and Transverse Ranges. The flow irotlerlportion of the creek is augmented by
releases from Pyramid dam and reservoir. This segoffers one of the few reliable year-
round cold water trout fisheries in southern Califa and is managed as a Wild Trout Stream by
the California Department of Fish and Game.

The lower segment of Piru Creek, from Pyramid Lekkake Piru, is also designated as a WSR
study river. Pub. Law No. 102-301 (“Los Padres @orRange and River Protection Act.”).

The decision allows slant drilling beneath a str&itthis WSR study area upstream from Lake
Piru.

Santa Paula CreekSanta Paula Creek — both the main stem and thteHBek — is a WSR study
area, and is eligible for WSR designation. Evand5. The decision allows slant drilling
beneath a stretch of this creek near the forestdemy.

3. Scenic Impacts

a. The FEIS Fails to Evaluate Impacts to Scenichiigy 33

Scenic Highway 33, known as the Jacinto Reyes S8d&&yway, is both a National Forest Scenic
Byway and a State Scenic Highway. The State Sdtigicway portion of this route passes
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through the San Cayetano HOGPA, and a significartiqn of the proposed new drilling areas
wraps around the highway. The decision will all@wignificant amount of surface disturbance
along the Highway 33 corridor, and will also enage slant drilling from private lands along or
near the highway. The FEIS fails to analyze impaztthe State Scenic Highway portion of this
route, in violation of NEPA. The FEIS briefly euvakes impacts to the Highway 33 corridor
south of the crest, but not north of the crest,ne@maost of the oil drilling will occur. FEIS 4-
128.

In 2003, the Forest Service developed a Compreheihanagement Plan for the Jacinto Reyes
Scenic Byway. U.S.D.A. Forest Service 20Bfbwever, the FEIS fails to identify or analyze
consistency with this document.

b. The FEIS Provides Inadequate Viewshed Protegtionthe Upper Ojai
Valley and Other Areas

The FEIS states that the Ojai Valley viewshed agmted by NSO and LSU stipulations. FEIS
4-128. However, the FEIS allows a broad waivetheke stipulations. FEIS B-31. Because of
this waiver, it is not clear how effective or matatg this mitigation measure will be. The
agency'’s reliance on such a mitigation measureaigs|NEPA.

The FEIS makes a similar statement with respetttedCuyama Valley. FEIS 4-129. For the
same reasons, the proposed mitigation measurésagiequate. Furthermore, the FEIS omits
any reference to Lake Piru in the scenic impaatiag though the document references other
lakes not affected by the New Preferred Alternati#&lS 4-130. This omission violates NEPA.

c. The FEIS Fails to Properly Analyze and Mitig&eenic Impacts to Lands
Under Standard Lease Terms

The FEIS states “The New Preferred Alternative widdve slightly less scenic impact than
Alternative 5a.” (FEIS 4-125, 4-126). Furthermdlternatives 4a and 5a would have the
same impact as Alternative 4.” (FEIS 4-126). Efere, the New Preferred Alternative would
have “slightly less” scenic impact than Alternatd/e

Under the New Preferred Alternative, 4,277 acreald/be subject to surface development. Of
the 4,277 acres that would be subject to surfasteidiance, 1,436 acres would be under
Standard Lease Terms (SLT). (ROD 6).

Keeping in mind that the New Preferred Alternativauld reportedly have “slightly less” scenic
impact than Alternative 4, the FEIS states thaettgyment within Alternative 4 would not result
in any potential significant scenic impacts or ahgnges to a human-dominated landscape
because of the stipulations given in Alternative@mely a combination of LSU and NSO
stipulations. However, this does not accountlfier,436 acres that would be under Standard
Lease Terms (SLT).

The only explanation is found in the definitionsbipulations, which “SLTs provide that the
‘lessee shall conduct operations in a manner tl@tmzes adverse impacts... [and] shall take
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reasonable measures deemed necessary by lessoptoish the intent of this section.” Under
this practice, this has been interpreted to incthdeallowance for moving a proposed activity up
to 200 meters or postponing a current activityapQ days within a year.” (ROD 6). This
explanation is insufficient to explain how the 164&res of surface disturbance under SLT
would not have any potential adverse scenic impacts

4. Heritage Resources
The discussion of impacts to heritage resourcesngpletely inadequate. The FEIS states that

It is not possible at this time to predict specifigpacts from future specific
developments. This is due to the lack of informatbout the exact location,
acreage and configuration of the future faciliti@s well as the lack of detailed
survey information about cultural resources forwhst majority of the Forest,

FEIS, 4-77, and

It is not cost-effective to gather the needed dathis point in the leasing
process. The study area is simply too large. afjproach then is to do field
surveys, if additional leases are issued, oncespieeific development plans are
submitted under those leases.

FEIS 3-58. This does not meet the standard eshaaliby the NEPA implementing regulations
addressing incomplete or unavailable informatidf.C.F.R. § 1502.22. This incomplete
information isessentiato a reasoned choice among alternatives, andvieralb costs of
obtaining it arenot exorbitant. The FEIS states that it is oost-effectivéo obtain this
information, but that is not the correct standaelen if the information is not cost-effective to
obtain at this point, the agenoystobtain it unless the costs are exorbitant.

Even if the costs of obtaining this data is ex@uhif the FEIS does not include all the
information required by NEPA regulations. Everie absence of such information, the Forest
Service must evaluate such impacts based on tiesdrapproaches or research methods
generally accepted in the scientific community. G1B.R. § 1502.22(b)(4).

The FEIS states that current survey data is “smithest” and that additional surveys are “very
likely to find many more previously undiscoveretesi” FEIS, 3-63, 3-65. These statements
underscore the importance of conducting these bovis now. At a minimum, the Forest
Service should have conducted inventories in tB@4acres opened for surface disturbance.

The FEIS predicts no significant impacts to heetagsources because protection of these areas
is required under the National Historic Presernvafi@t. The NHPA, however, only applies to
heritage resources that are eligible for the Natiétegister of Historic Places. FEIS 4-77.
However, NEPA requires the Forest Service to amalygpacts to all heritage resources, whether
or not they are eligible for placement on the nalaegister. We also note that compliance with
legal requirements does not constitute a mitigati@asure, especially in light of the LPNF’s
previous track record in protecting cultural resas: SeefForest Service Employees for
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Environmental EthicRuined Relics: Crumbling Resource Protection onLibe Padres
National Forest2002.

5. Watershed Resources
a. The CWE Analysis is Based on False Assumptions

The FEIS assumes that each acre of oil and gasogewent disturbance has the same equivalent
as one roaded acre. The Forest Service providetatmn or explanation for this assumption.

The FEIS lists the following potential impacts toface water:

Sediment loading of stream channels due to théwark associated with site construction;
Introduction of pollutants via spills and releasesurface water from:

o Oil and produced water treatment, storage, andlimgni@cilities

0 Sanitary facilities

o Oil and produced water transportation facilitiesi¢ks, pipelines); and

o Oil, produced water, and drilling fluids
Water used during the early development of a fieldid have a short-term adverse effect on
local stream flow; and secondary effects on doveasir water use due to changes in water
guantity or quality described above.

This list omits the following impacts to surfacetera

Sediment loading of stream channels due ongoinggquosstruction activities at drilling sites,
including non-point source runoff

Water used during later field development and dpmg, including water used to reduce
fugitive dust emissions.

The FEIS must also disclose, evaluate, and propesesures to mitigate or avoid these impacts.
Specifically, the FEIS must disclose that oil dindj has the potential to release organic
compounds, including toxics such as benzene anldtinalene; dissolved solids, including
harmful or toxic salts comprised of sodium bicardten chloride, potassium, and sulfate; and
other toxic constituents, including radionuclidesl anetals. The FEIS must also disclose
sources of pollutants in drilling fluids, leachinfcontaminants from waste, and dicharges and
disposal of wastewater.

b. The CWE Analysis Fails to Account for Cumulalimpacts

The FEIS states that “only the sub-basins withenN+ boundary, including non-NF land, were
included in the analysis because the agency lag&tadfor watersheds outside of the forest
boundary. Only data within the NF boundary wasdlafée in the Forest's GIS database.” FEIS,
3-37. The agency dismisses this absence of ddteoaproblematic” but we see several
problems with this omission.
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First, this approach completely ignores impactwatersheds immediately outside of the forest
boundary, and thus underestimates the extent adéteaused by the proposed action. This is
problematic because most lands available for lgasia located along the forest boundary with a
NSO stipulation. Therefore, in order to accessoihander these lands, drilling (and resulting
surface disturbance) will be concentrated in ameasediately outside of the forest boundary.

For this reason, the Forest Service must analyza#tiershed impacts to those waterbodies that
lie outside of the forest boundary.

This method is also problematic because NEPA reguire Forest Service to analyze
cumulative impacts of the proposed action, combinighl past, present, and reasonably
foreseeable activities on national forastl surrounding privatéands. By excluding lands
outside of the forest boundary from detailed imsotly, the Forest Service has ignored the
cumulative impacts of oil and gas activities conalinvith other resource-intensive uses outside
of the forest.

c. The FEIS Relies on Inadequate and Unsubstaatiltitigation Measures to Protect
Against Impacts to Surface Water

The FEIS states that “Use of BMPs will mitigategodtal impacts to surface water to a level less
than significant except for potential cumulativeterahed impacts.” FEIS, 4-30. There are no
citations to credible scientific literature to sopipthis conclusion. The FEIS provides no
citations stating that the proposed mitigation meeas are effective in protecting water quality,
and fails to provide any analysis of just how eiffeethey are in reducing impacts to less than
significant levels.

This statement also does not include other feasilitigation measures recommended by
credible government agencies with jurisdiction owater pollution, including the
Environmental Protection Agency.

In its letter to the Forest Service, the EPA cited document published by EPS’s Office of
Enforcement and Compliance Assistance and titledfilé of the Oil and Gas Extraction
Industry.” (October 2000, EPA/310-R-99-006). Adling to the EPA, this document includes
a section on pollution prevention opportunitiehe EPA recommended that the Forest Service
“include a summary of the pollution prevention ogpaities described in EPA’s document in
the FEIS and commit to applying these techniquesp@ropriate, on Conditions of Approval for
lease agreements.” EPA, 5. The Forest Servitedfto summarize this document in the FEIS,
and did not commit to applying these techniquesanditions of approval, as recommended.

NEPA requires that “all relevant, reasonable mitqgameasures that could improve the project
are to be identified. NEPA’s 40 Most Asked Questips19(b). “Because the EIS is the most
comprehensive environmental document, it is anl idelaicle in which to lay out not only the

full range of environmental impacts but also thiédpectrum of appropriate mitigationld.

In addition, “the probability of the mitigation mn&ares being implemented must also be
discussed. Thus the EIS and the Record of Decsdionld indicate the likelihood that such

49



LPNF Oil & Gas Leasing Appeal
September 15, 2005

measures will be adopted or enforced by the resiplersgencies.’NEPA’s 40 Most Asked
Questions§ 19(b).

The FEIS fails to meet these strict legal standahdstead, the FEIS states that the mitigation
measures for air quality “will be used where appiatp on each project.” FEIS 4-12. The FEIS
also admits that the Forest Service retains theoaity to modify, waive, or grant an exception
to a stiplulation under several circumstancesuigiclg if “the action is acceptable to the
authorized Forest officdrased upon a review of the environmental conse@#nEEIS, B-15.
Appendix B also lists other criteria that couldger modification or waiver of these mitigation
measuresSeeFEIS B-15 to B-38.

d. The FEIS Proposes Inadequate and UnsubstantMtgegation Measures to Protect
Against Impacts to Soils and Erosion

Roads represent a persistent cause of watersheaddd¢ign and a major contributor in the
reduced abundance and range of native salmonidschia et al. “Accelerated short- and long-
term sediment production from roads is of particalancern in most watersheds, because it
exacerbates the effects of severe fires on sajlgtec habitats, and water quality (CWWR 1996;
USFS 2000).”Id.

The Forest Service proposes to require pavinglebatls within one year of construction, and
decommissioning roads after their use is no lomgeded. However, according to Beschta et
al.,

Accelerated surface erosion from roads is typicgiatest within the first years
following construction although in most situatisediment production remains
elevated over the life of a road (Furniss et a@1tXetcheson & Megahan
1996). Thus, even "temporary" roads can have @mglaquatic impacts.
Similarly, major reconstruction of unused roads icemmease erosion for several
years and potentially reverse reductions in sedimietds that occurred with
non-use (Potyondy et al. 1991). Where roads apaved or insufficiently
surfaced with erosion resistant aggregate, sediprediuction typically increases
with increased vehicular usage (Reid & Dunne 1984).

The FEIS failed to disclose or evaluate this fant its proposed mitigation measures fail to
provide sufficient mitigation, especially duringethirst year of road construction when erosion
prevention is needed most.

The FEIS includes a brief section on impacts ttssbut again proposes inadequate and
unsubstantiated mitigation measures. For exartipde-EIS states that “when routes are placed
on gentle slopes, the amount of cuts and fillethuced.” FEIS, 4-33. The FEIS fails to state
whether roads will be prohibited on steep slopdgtwonstitutes a “gentle slope,” and to what
extent these impacts are reduced. The FEIS asssshat “implementation of erosion control
and revegetation measures reduces the amountsabero FEIS, 4-33. However, for these and
other statements in the soils analysis, the FEIS timaexplain what these measures are, how
much they would reduce erosion, and how effectmay tare in doing so. The FEIS lacks

50



LPNF Oil & Gas Leasing Appeal
September 15, 2005

citations to any sources for these blanket stat&snefnd again, the FEIS defers unspecified
mitigation measures to the site-specific level tafisg that “the appropriate practices to be
applied to individual projects would be identifiddring site-specific project level analysis.”
FEIS, 4-34. Many of these BMPs apply to all oitlagas projects, regardless of their site-
specific location, and should be addressed in Ei& faccordingly.

e. The FEIS Fails to Analyze Direct Impacts to RggaAreas

The agency concludes in the FEIS that it expectdimget impacts to riparian areas.
Specifically, the FEIS states:

However, as Best Management Practices and Stahdas® Terms will be
applied, none of the proposed alternatives wouthalincontrolled activity in
riparian, wetland and floodplain areas, and dinegiacts to these areas are not
expected to occur with any alternative.

FEIS, 4-35. This statement is false, and entiuelgerestimates the potential direct impacts to
riparian and other wetland areas. The agency seebesstating that because there will be some
sort of “control” over activities in these aredsere will be no direct impacts to these areas
whatsoever. The only way this statement couldie i if road building, pipeline construction,
and any other surface disturbance was prohibitedether in any wetland, riparian, and
floodplain areas. The FEIS does not include sustai@ment, and the BMPs and Standard Lease
Terms do not contain such a prohibition eitherfalet, BMPs may not even be adequate to
reduce these impacts to less-than-significant $vahd the failure of the FEIS to disclose this
violates NEPA.

The only support the Forest Service provides fi ¢bnclusion is its discretionary authority to
move facilities and other ground-disturbing actestup to 200 meters without any lease
stipulations. The FEIS states that “tliecretionalauthority to relocate any proposed activity
200 meters effectively provides for a 400-meterangdrridor centered on riparian strips. As a
result, riparian, wetland and floodplain areas wlautly be subject to indirect impacts.” FEIS,
4-35 (emphasis added). This measupuily discretionaryon the part of the agency, and the
FEIS provides no standards or criteria requirireyagency or oil producers to implement this
adjustment. Furthermore, certain factors — sudo@sgraphy, lease boundaries, and other
sensitive resources that may also require impleatient of the 200-meter buffer — may restrict

3 See Beschta, R.L., et al. 2004, p. 957-967 ("It is perhagelyvéccepted that ‘Best Management Practices’
(BMPs) can reduce damage to aquatic environments from roadgeveQ time trends in aquatic habitat indicators
indicate that BMPs failed to protect salmonid habitats fromutative degradation by roads and logging (Espinosa
et al. 1997). Ziemer and Lisle (1993) noted a lack of raidhta showing that BMPs are cumulatively effective in
protecting aquatic resources from damage. Although road locdgsign, construction, and maintenance may have
improved over the years, many tens of thousands of kilomateosids remain on public and private lands that were
constructed with relatively low concern for their environmeotalsequences (e.g., see Figure 2). Until problem
"legacy roads" are improved (e.g., surfaced, stabilized, obliterdeg)vill continue to degrade water quality and
aquatic systems for many years. Furthermore, the assuntmiiomad obliteration or BMPs will offset the negative
impacts of new road and landing construction and use is ndsince road construction has immediate negative
impacts and benefits of obliteration accrue slowly.").
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the agency’s ability to keep all ground-disturbawivities 200 meters away from riparian,
floodplain, and wetland areas.

The mitigation measures proposed to protect ripaai@as, wetlands, and floodplains are
unsubstantiated, insufficient, and the agency faiksxplain their effectiveness or provide
citations to any scientific sources.

f. The FEIS Fails to Adequately Identify the Impaxtthe New Preferred Alternative

The FEIS states that the New Preferred AlternatiMehave “fewer impacts than Alternative 3.”
Alternative 3 identifies 8 sub-basins above 75%tkineshold of concern (TOC) in the San
Cayetano and Sespe HOGPAs, including two sub-b#satdave potential risk of adverse
cumulative watershed effedtstheir current condition Clearly, the additional oil drilling
envisioned under the New Preferred Alternative walhtribute additional pollutants and
sedimentation to these sub-basins that are alregulsriencing adverse effects. The FEIS fails
to state whether such additions represent a sigmifiimpact.

6. Groundwater

We commend the Forest Service for addressing patgmbundwater contamination, an issue
that is often associated with oil and gas drillmg that was somehow omitted from the DEIS.
Unfortunately, the FEIS provides only a quick glamt these impacts by providing
unsubstantiated statements without any real arsalysi

The mitigation measures proposed in the FEIS a@equate and unsubstantiated. The FEIS
proposes the following measures to mitigate paaeirtipacts to groundwater, with our response
following each:

“Prior to casing and during drilling, drilling mudse used to form a ‘mud cake’ on the walls
of the well bore to minimize loss of drilling flisd Hydrostatic head prevents ground water
from entering the well bore.This is a common industry practice, not a mitigatineasure.
“Industry standards of equipment, maintenance teaiding are expected to be sufficient to
minimize the impact on groundwater by oil and gaklfoperations."This mitigation

measure is inadequate because it does not spieifipndustry standards nor describe their
effectiveness. We also note that industry starglard completely voluntary.

“Best Management Practices (BMPs) are applicabtstdrolling non-point source water
pollution related to oil and gas development suehoad construction. The FEIS fails to
identify exactly which BMPs will mitigate againsetimpacts of groundwater contamination.
“The laws and regulations, which have been desigogdotect ground water quality, will
also be followed and are expected to preserve grawater integrity in all cases.The FEIS
fails to identify which laws and regulations pertao the protection of groundwater, and
fails to address the track record of the oil indysh complying with these standards, as well
as whether government agencies have sufficienturess to effectively enforce these laws
and regulations.

"Additional site-specific mitigation measures, andnagement restraints consistent with
lease terms, can be developed as a result of tiRANEBvironmental analysis of individual
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project proposals.’A promise to identify and implement future, undpetimitigation
measures is not an adequate mitigation measurthéoproposed action.

FEIS, 4-32. The FEIS states that applying thesgation measures should adequately protect
the ground water resourcé&d. However, the FEIS provides no citations to sdiengtudies (or
any other source) tending to prove that these messifectively mitigate groundwater
contamination.

Finally, the FEIS fails to conduct any cumulatiwgoiacts analysis for groundwater resources.
Rather, it relies on the CWE analysis, but the CalRlysis is only designed to measure
cumulative impacts teurfacewater, not groundwater. We also note that thée'éted
Environment” section does not adequately deschbeskisting condition and extent of
groundwater resources of the Los Padres Nation&sEo The Forest Service cannot escape
describing the affected environment by simply stathat it is unknownSee40 C.F.R. 8§
1502.22.

7. Spills

The Affected Environment section on oil spills ains about one page’s worth of text. FEIS 3-
128 to 3-129. It merely contains a general desonmf the potential sources of spills of oil or
other hazardous materials, a discussion of PCBaset during the Piru Fire in 2003 from older
electrical transformers, and a general discussioutawell blow-out rates in the state of
California. The FEIS fails to inventory the lo@atj cause, amount, and impacts of past oil spills
on or near the Los Padres National Forest. Thissian violates NEPA.

The Environmental Consequences section doesn’tfiadh better. FEIS 4-135 to 4-141. |t
states that there has never been a single wellduibin the Sespe Oil Field, but again fails to
state how many oil spills have occurred in thisaareer time, and how many are expected to
occur in the future. It does not analyze impagtwitdlife caused by spills, other than a general
reference to steelhead. There is no disclosudirett spill-related impacts to other species,
such as the California condor. Such omissionsateoNEPA.

Oil spill mitigation proposed in the FEIS is sinliaflawed. There is a discussion on the
application of weir dams, but only opinions aresofid as to their effectiveness. FEIS 4-135.
The FEIS fails to disclose where these weir daradarated in relation to existing and new
drilling areas, and fails to require the constructof additional weir dams as a condition of
approval. In addition, this mitigation measurdsfab reduce or eliminate impacts along stream
streatches between the spill source and the weir da

The FEIS also relies on the LPNF Hazardous Subst@oatingency Plan, but this too is not
sufficient under NEPA. FEIS 4-141. The discusdails to state how effectively forest
personnel have monitored operator’s response &céind conduct inspections.

Finally, the FEIS fails to analyze the effects ofspills on wildlife, particularly the California

condor. According to the agency, an adult condoently dipped his head in a pool of oil and
transferred the oil to his chick. This incidenttorred due to a small spill of oil that occurred
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when the condor was present and flew down to thiebsgiore the workers could remove the
oil.” USFS 2005, p.3. The FEIS fails to discldsis impact, and fails to disclose that proposed
mitigation measures may not always be adequateoteqt condors from the impacts of oil
spills.

8. Air Quality

Additional oil drilling in the Los Padres Nationabrest has the potential to create significant
amounts of air pollution in basins that alreadyeed standards set forth under the Clean Air Act
and local Air Quality Management Plans. These ictgpformed the basis of a letter from the
federal Environmental Protection Agency (EPA) objexto the proposed new leasing plan.
Specifically, the EPA stated that

EPA objects to this lease proposal on the groumalstioth Preferred Alternatives
5 and 5(a) are expected to result in significaottsterm, and potentially long-
term, ozone impacts in Ventura and Santa Barbaraties, even with mitigation.
The Santa Barbara APCD is in serious nonattainfieerthe national ozone
standard, and the Ventura APCD is in severe ndanaient for the State
standards for ozone and particulate matter grétader 10 microns in diameter
(PMjg).

EPA has objections because the projected shortytesjact emissions for
nitrogen oxide (NOx), an ozone precursor, and R kre several orders of
magnitude greater than the established air qusitityificance criterion.... These
air quality impacts should be avoided, minimizedmitigated to provide
adequate protection for human health and the emviemt.

EPA, 1. The New Preferred Alternative reduces pitdkair emissions, but these projected
emissions still exceed nearly all of the significarcriteria by several orders of magnitude.
FEIS, 27. The New Preferred Alternative exceegsiicance criteria for short-term emissions
in all areas, for all pollutants (NOx, ROC, CO, d&Md,g), and for all source types. Many of the
potential long-term project emissions exceed theitance criteria as well.

Because of these exceedences, it is vitally impotteat the FEIS and ROD contain sufficient,
enforceable mitigation measures to ensure thaétimagacts are eliminated or reduced to less
than significant levels. Unfortunately, the FE&S to do so, instead deferring much of the
analysis of environmental impacts indefinitely itive future, failing to analyze cumulative
impacts, proposing insufficient mitigation measunéth broad exceptions, and ignoring EPA
recommendations. We urge the Forest Service isité@g analysis to adequately protect public
health from the severe consequences of air patiutio

a. The Decision Does Not Comply with the Clean AiAct, Which Requires the
Protection and Improvement of Air Quality

Section 176(c) of the Clean Air Act (42 U.S.C. ®8)) imposes an affirmative duty upon the
Forest Service to ensure that the LPNF leasingities enabled by the decision do not impair
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air quality in Santa Barbara County, Ventura Coutitg adjacent South Coast Air Basin, and
the San Joaquin Valley. Section 176(c)(1) provities no agency of the Federal Government
may support "any activity" which does not confdoran implementation plan approved under 8
7410. The section goes on to define "conformityatplan as:

(A) conformity to an implementation plan's purpe$eliminating or reducing the
severity and number of violations of the natiomab#&nt air quality standards and
achieving expeditious attainment of such standaeohs)
(B) that such activities will not--
(i) cause or contribute to any new violation of &tgndard in any area;
(ii) increase the frequency or severity of any gxgviolation of any standard
in any area; or
(iif) delay timely attainment of any standard ...

42 U.S.C. § 7506(c)(1).

The United States Environmental Protection AgefiEy?A”) adopted regulations implementing
this statutory mandateSee 58 Federal Register 63214, 11/30/1993, codiftetDaCFR parts 6,
51 and 93. These regulations, and the underlylagrCAir Act, control federal agency review
of this issue.

General Conformity regulations at 40 C.F.R. 8§ 98.&58tablish that the Service shall not:
“engage in, support in any way or provide finanaissistance for, license or permit, or approve
any activity which does not conform to an applieaiphplementation plan.” “Federal Action” is
defined in the General Conformity regulations todally include “any activity engaged in by a
department, agency, or instrumentality of the Faldgovernment.” 40 C.F.R. § 93.152. This
plainly includes the United States Forest Servitg Repartment of Agriculture and equally
plainly includes the leasing decision at issue.néi&d elsewhere in this appeal, emissions will
affect not only Ventura as a ozone nonattainmesd,asut also the South Coast Air Basin and
San Joaquin Valley Air Pollution Control Distrietach classified “extreme” for the one hour
ozone standard and nonattainment area for the Bdammne standard. In addition, EPA recently
concluded that several areas previously considarattainment of the PM-10 national ambient
air quality standard are now in violation of th&trelard, including Ventura and San Luis Obispo
Counties. See Memorandum, 8/25/2005, Annual AaluReports, US EPA Office of Air
Quality Planning and Standards (the report “idegif31 potentially new areas that failed to
meet the PM1- NAAQS in 2002-2004.... This may intkchat the nonattainment problem is
expanding in those areas.”) As shown on the Repdable 2, attainment areas that have now
been determined to be in violation of PM-10 natl@mabient air quality standards include
Ventura and San Luis Obispo. These two countiiwiaffected by the Project, and evidence
shows they are already experiencing degradinguality. Notwithstanding conformity
concerns, this new information requires a reexatiunaf the Project’s effects on regional
ambient particulate matter concentrations.

Plainly, the excessive emissions associated wéPtioject conform to neither the Ventura,

Santa Barbara, San Joaquin Valley or South Co&st. 40 C.F.R. § 93.153(k). Not only do the
emissions exceed the SIP emissions threshold msazh jurisdiction, but they exceed the
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General Conformity thresholds at 40 C.F.R. 8 93(i{2). Each such area is a nonattainment
area under the California and Federal Clean AisA&ny increases in precursor emissions
“cause and contribute” to violations and “incretsefrequency and severity” of violations.
Since the Project’s ozone precursor emissions@reeflected in the SIP’s emissions inventory,
General Conformity requires either a SIP revisiomdigation to zero emissions increases. 40
C.F.R. 8§ 93.158(a)(1)&(2).

Neither the Santa Barbara County applicable imptegai®n plan, the Ventura County
applicable implementation plan, the South Coastiality Management District applicable
implementation plan or the San Joaquin Valley ajaplie implementation plan contain Project
emissions in the emissions inventory. Each ofel®s forecast declining oil and gas activity
and declining emissions inventories associated thithsource category. The Project does not
conform to any of the applicable implementatiomplaas defined in 40 C.F.R. § 93.158(a)(1).

Similarly, the decision does not conform by virafecomplete offsets, as defined in 40 C.F.R. §
93.158(a)(2). The FEIS and ROD lack competentgaitbn measures (as defined at 40 C.F.R. 8
93.160) to achieve any modicum of actual mitigatimnich less a set of mitigation measures
adequate under General Conformity regulations $arasconformity. As noted elsewhere in this
appeal, the mitigation measures are vague and pecifie, often stated in optional terms. They
lack complete identification, the process for inmpéating and enforcing such mitigation
measures is absent, and no implementation schedntaining explicit timelines is present, in
violation of 40 C.F.R. 8 93.160(a). As such, thesa be no affirmative showing of conformity,
and the Forest Service is failing to act in accoogawith the law in its approval of this action.

There is no authority for the proposition that Burest Service may defer complying with 42
U.S.C. 8§ 7506(c) until future individual lease pétimg actions. The General Conformity statue
and regulations make no such exception — they lgleggquire an affirmative finding of
conformity for_anyfederal activities, including the instant actiqmeaing new areas to increased
oil and gas development, a highly pollution-inteesactivity. Notably, EPA proposed allowing
deferral of General Conformity determinations B1Motice of Proposed Rulemaking for the
General Conformity regulations, but deleted it fribra final rule. Compare proposed rules at 58
Fed. Reg. 13836 (3/15/1993) (40 C.F.R. 8§ 51.8538c)57(c) “As described in § 51.858,
paragraph (d), Federal agencies may, in some aaseshe concept of tiering and make short-
term conformity determinations for those impacts thire reasonably foreseeable and make
conditional long-term conformity determinations wainidefer the conformity decision on long-
range projects. In such cases the conformity detation of the long-term impacts of the action
must be completed before any aspects of the pro@aind those considered in the short-term
conformity determination are taken by the Fedegehay” with the final rule, which omitted the
concept of tiering, conditional General Conformdgterminations, and deferral of General
Conformity determinations entirely. 58 Fed. Reg B4 (11/30/1993). EPA considered
allowing deferral of general conformity determimais under certain circumstances, but omitted
such provisions form the final rules. Under thearaof constructioexpression unius est
exclusion alteriusit may be inferred that no such deferral wasridézl. As such, the Service is
without authority to avoid this express statutorgnuate to perform the general conformity
determination prior to taking action.
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This applies with vigor in this case for severagtical reasons. One such reason why deferral
of the general conformity determination at the Bokeide lease analysis stage is not appropriate
is that ozone and particulate matter are regioolifants. State implementation plan are
regional strategies to improve air quality, andrasewell suited as yardsticks for individual
projects that will follow from this leasing analgsi

Additionally, the Project will cause regional inaees in 0zone precursors in three separate air
Districts (Santa Barbara, Ventura and the SouthsCethe Sespe HOGPA straddles Ventura and
South Coast Air Basins) whose significance simplgrot be evaluated in project level air
guality impact analysis. The South Cuyama HOGPI&ss than 3 miles from Kern County and
the San Joaquin Valley air basin and a similaadis¢ from San Luis Obispo County. Record
evidence (Air Quality Backgroundupra at Fig. 2-1) shows predominant summer winds
transport South Central Coast Air Basin pollutants the South Coast Air Basin. Pursuant to
the California Clean Air Act, the California Air Reurces Board has established an air pollution
“transport couple” between the South Central CAasBasin and the South Coast Air Basin
based on this meteorological condition. Ozone 3part: 2001 ReviewCalifornia Air

Resources Board, 4/2001, pages 43-46. See Cadifolenlth and Safety Code § 39610.
Regional ozone and particulate matter nonattainiseoes demand regional coordination of air
pollution control strategies. In California, tiésa requirement of State law that must be
incorporated into the instant federal action. foatia Health and Safety Code § 40912
mandates specific treatment of air pollution tramsm both state and federal Clean Air Plans
and SIPs. Consideration of the effect of fedectibas on regional air pollution problems is the
purpose and function of the General Conformity nesjuents of the Clean Air Act. “The
purpose of the conformity language is to assureliéfore in any way participating in an
activity, a Federal agency must fitlaat the activity does not cause or contributeiddations of

an ambient air quality standards in any area, doegcrease the severity or frequency of
existing violations, and does not delay progresacimeving ambient standards in any
nonattainment area.” S. Rpt. 101-228, 1990 Le@.8888, 8368 (emphasis added). Appellants
note that many of the emissions inventories assatiaith individual lease actions and project
permitting will likely be well below federal confianity thresholds and thus the Project may,
through piecemealing, evade the Federal conforamblysis entirely. There is no authority nor
rationale for deferring evaluation of General Caonfiy.

The record document Air Quality Background ReportRos Padres Oil and Gas Leasing,EIS
August 1998, reflects compiled air pollution eniss activity projected to be associated with
the Project and several of its various alternativBsis data provides the technical information
necessary for the Service to complete its Genesafd@@mity Analysis at this stage in this
proceeding. Although the decision to meld tworakives into a revised project may
necessitate a reevaluation and recalculation sfRhdject’'s emissions inventory, it is clearly
technically possible to make this prediction, adeily with some measure of uncertainty since
individual leasing actions may deviate from theneated calculations. Nevertheless, the Clean
Air Act mandates use of “the most recent estimatesnissions, and such estimates shall be
determined from the most recent population [and)leyment . . . estimates.” 42 U.S.C. §
7506(c)(1). The sea-change in oil markets in reocenths, and the changed Clean Air Act
Subpart 2 reclassifications for two of the affeatedhattainment areas (San Joaquin Valley to
Extreme, Santa Barbara County finding of achievaroémaintenance without a corresponding
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designation change) mandate that the Project’s @e@enformity analysis, and the Service’s
conformity determination utilize the current, arithnged information in evaluating this Project
and complying with the Clean Air Act.

b. The Decision Does Not Comply with the National ivironmental Policy Act
i. The FEIS Defers Analysis of Impacts that are®eably Foreseeable
The FEIS defers nearly every aspect of the airityuahalysis to the site-specific project level.
Initially, the FEIS sets forth four types of airajily impacts: (1) exceedance of emission
thresholds, (2) exceedance of ambient air quaiggdards, (3) consistency with air quality
management plans (AQMP), and (4) off-site odors.

After identifying these four impact types, the FEi®ceeds to defer detailed analysis of each of
these impacts to the project level. For example:

Air Quality Impact Explanation for Deferral FEIS Page
Type No.
1. Exceedance of “[Dlispersion modeling and direct comparison tq 4-10; 4-13; 4-

Emission Thresholds | ambient air quality standards is a more definitive 12
method for determining localized impacts than
comparison to emission thresholds. A detailed
approach such as dispersion modeling requires
data that can only be available at the individual
project level.... [I]f the emissions exceed the
emission thresholds, it means that a more detailed
project-level analysis would be necessary to
determine whether the impact would be
significant.”

“Other pollutants (SOx, CO, and R§lhave no
significance criteria for emissions in Ventura
County. Therefore, future project-level analysig
will be necessary to compare concentrations of
these pollutants to the ambient air quality
standards.”

“CO emissions are not as definitive. Project-level
analysis would be necessary to determine the long-
term impacts for this pollutant.”

“For PMy, and SOx, future project-level analysig
will be necessary to compare concentrations of
these pollutants to the ambient air quality
standards.”

“[p]roject-level analysis would be required to
determine the significance of fugitive dust

emissions.”
2. Exceedance of “Dispersion modeling analyses, if necessary, | 4-11
Ambient Air Quality would be performed at the project level, when
Standards sufficient detail is available for a thorough

analysis.”
3. Consistency with “Specific project-level detail is necessary to maket-11
AQMPs a consistency determination. Therefore,

consistency with the AQMP should be made al
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project level, as each applicant proposes to
develop a lease area.”

4. Off-Site Odors “If project level analysis does identify the potentiad-12
for off-site odors, mitigation measures will be
required as conditions of approval for a particular
project. As a result, the proposed project is not
expected to create significant odor impacts.”

This defferential approach does not satisfy thaags responsibility to take a “hard look” at all
of the reasonably foreseeable environmental impadtse proposed action, and on that basis,
violates NEPA. This approach is particularly trmgmme with respect to impacts 2 and 3 above
— exceedance of ambient air quality standards andistency with AQMPs. The agency should
use its professional judgment to determine whetheproposed action and various alternatives
are likely to contribute to violations of theserstards and plans. The EPA agrees, and in its
letter to the Forest Service, stated:

The DEIS states that because specific project-lewe$sions cannot be predicted
at this time, a conformity determination is not gibte and that such a
determination will be made when site-specific atjies are proposed (p.3-16).
The DEIS does, however, present data predictingreeair emissions
exceedences of established significance critdtlR@A strongly recommends

that the Forest Service use best professional judgmt to determine whether
the proposal,as a wholeis likely to contribute to any new violation of he
National Ambient Air Quality Standards, increases he frequency or severity
of an existing violation, or delays the timely attaament of a standard.

EPA, 2-3 (emphasis added).
ii. The FEIS Fails to Adequately Analyze Off-Sitto@3

The FEIS states that “odors typically dissipateobethey leave the site.” FEIS, 4-12. The FEIS
provides no citation or analysis for this conclusidVhile this statement may be historically
accurate, its relevancy to the current proposslispect, since the proposed action allows drilling
operations to occur along popular trails, campgdsyand roads where the odors from oll
operations would be particularly noticeable. Thera strong likelihood that off-site (and even
on-site) odors could significantly impact theseaareThe FEIS fails to adequately analyze such
impacts.

In addition, the FEIS acknowledges the possibditgignificant odor impacts, but brushes them
aside by stating merely that “mitigation measuréshe required as conditions of approval for a
particular project.” FEIS, 12. The FEIS failssjpecify these mitigation measures and the
criteria for their application.

The FEIS references H2S, but fails to mention #dwenful (and potentially lethal) effects of this
gas.
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iii. The FEIS Proposes Insufficient Mitigation Meass to Reduce or Eliminate
Impacts to Air Quality

The FEIS states that “mitigation measures listeGhapter 2 would reduce the air quality
impacts associated with all alternatives.” FEIS.24 There are no citations to credible
scientific literature to support this conclusiofhe FEIS provides no citations stating that the
proposed mitigation measures are effective in odlivig air pollution, and fails to provide any
analysis of just how effective they are.

This statement also does not include other feasiltigation measures recommended by
credible government agencies with jurisdiction aaepollution, including the Environmental
Protection Agency and various local Air Pollutionr@rol Districts.

NEPA requires that “all relevant, reasonable mitagameasures that could improve the project
are to be identified. NEPA’s 40 Most Asked Questio8s19(b). “Because the EIS is the most
comprehensive environmental document, it is anl idelaicle in which to lay out not only the

full range of environmental impacts but also thié$pectrum of appropriate mitigationld.

In addition, “the probability of the mitigation mn&ares being implemented must also be
discussed. Thus the EIS and the Record of Decsdionld indicate the likelihood that such
measures will be adopted or enforced by the resiplersgencies.”"NEPA’s 40 Most Asked
Questions§ 19(b).

The FEIS fails to meet these strict legal standatdstead, the FEIS states that the mitigation
measures for air quality “will be used where appiaip on each project.” FEIS 4-12. The FEIS
also admits that the Forest Service retains theoaity to modify, waive, or grant an exception
to a stiplulation under several circumstancesyiticlg if “the action is acceptable to the
authorized Forest officdrased upon a review of the environmental conse@#nEEIS, B-15.
Appendix B also lists other criteria that couldygrer modification or waiver of these mitigation
measuresSeeFEIS B-15 to B-38.

The EPA submitted comments on the DEIS, and coedud

Our review identified significant air quality impaahat should be avoided or
minimized to provide adequate protection for theiemment. Given the scope
and severity of the potential air quality impaetg, have assigned a rating of EO-
2, Environmental Objections — Insufficient Infornaet to the Preferred
Alternatives identified by the Forest Service.

EPA, 1. Arating of EO-2 means that the reviewnidfieed significant environmental impacts
thatmustbe avoided, and that additional mitigation measteesmmended by EPA should be
included in the FEISId. However, the Forest Service failed to adequatelgrporate several

of the EPA’s proposed mitigation measures, anédaib provide an explanation for not doing
so. A summary of the EPA’s recommendations, aedélponse in the FEIS, is included in the
following table:
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EPA Recommendation

Forest Service Response

1. “In the project emissions tables, such as Table 4-4
further specify the emission sources by pollutant....

These tables should be revised to specifically identify
emissions by pollutant from mobile sources, stationa
sources, and ground disturbance. This source speci

information should then be used to identify appropriate

mitigation measures and areas in need of the greates
attention.” EPA, 1.

1,1. No response. The format of the referenced tables
the FEIS is exactly the same as the format in the DE

y
ic

5t

n

2. “Given the severity of the air quality impacts of thi
proposal, EPA strongly recommenasgjuiring, where
appropriate and feasible, these mitigation measures
including them in the lease stipulations cited above.”
EPA, 1.

52. The Forest Service incorporated these mitigation

measures into the lease stipulations. However, as n
aathove, the agency has retained its discretion to modi
waive, or grant exceptions to these stipulations.

pted
fy,

3. “EPA strongly recommends modifying all lease
stipulations to require Best Available Control
Technology (BACT) to reduce air emissions.” EPA, 4

3. The Forest Service now requires BACT in lease
stipulations. However, as noted above, the agency h
».retained its discretion to modify, waive, or grant
exceptions to these stipulations.

as

4. “EPA recommends the development of an Equipmeht Incomplete response. The Forest Service only

Emissions Mitigation Plan to reduce diesel particulat¢
carbon monoxide, hydrocarbons, and NOx associate
with construction and drilling activities.” The EPA the
lists 6 specific mitigation measures to incorporate int
the lease stipulations. EPA, 2.

2 incorporated one of the six recommended mitigation

dmeasures — tuning the engine manufacturer’s
repecifications. The agency failed to incorporate othe

b listed mitigation measures, including prohibiting idling
for more than 5 minutes, prohibiting engine tamperin
increase horsepower, requiring particulate traps and
other control devices, requiring diesel fuel with limite
sulfur content, and requiring an independent License
Mechanical Engineer to determine which equipment
suitable for control devices.

=

j to

n Q=

5. “EPA also recommends that the Forest Service

encourage, and require where appropriate, lessees t
share facilities and equipment wherever possible.” g
2.

5. No response; not incorporated as a lease stipulat
D
PA,

6. “Develop a plan to phase lease development,
especially during the smog season (May — Novembe

6. No response; not incorporated as a lease stipulat

r.”

EPA, 2.

iv. The FEIS Fails to Analyze Impacts to Atmosphersibility in Nearby

Wilderness Areas

A full evaluation of air quality impacts necessariicludes a discussion of impacts to the four
wilderness areas that are adjacent, or in closemity, to existing and future drilling areas. In

fact, the first recommendation from the Vent

ura @gLAir Pollution Control District is to

“address the potential of each of the alternativesdversely impact atmospheric visibility in
nearby wilderness areas.” The discussion of atityumpacts in the FEIS completely ignores

this recommendation, and as a result, failed
proposed action.

te takhard look” at all impacts caused by the
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v. Baseline Issues- Failure to Include Current Aqggidle State Standards

The California Air Resources Board has adoptedvaarabient air quality standard for ozone
based on an 8 hour averaging time, similar to ¢lderfal revised national ambient air quality
standard, except that the standard was set atly,Cappraged over an 8 hour period. Adopted
April 28, 2005, seéttp://www.arb.ca.gov/research/aaqs/ozone-rs/ozeiem Additionally,

the California standard is not to be exceededkarhe federal standard where exceedances are
permitted, and is set at 70 ppb, whereas the fedenadard is set at 0.08 ppm. Id. EPA has
interpreted this standard to limit ambient air gyab not more than 85 ppb. In short, the state
standard is more stringent than the federal stah@ad thus the magnitude of the project’s
inconsistency with applicable state air qualitynsi@ds is heightened.

vi. The Project’s Transported Air Pollution is Natlequately Documented, and
Its Effects on SIVAPCD and South Coast Not Addilesse

The EIS and its supporting documents demonstratethie Project’s emissions will have adverse
air quality impacts to two “extreme” ozone nonattaent areas. One, the South Coast Air
Basin, managed by the South Coast Air Quality Manaant District, actually includes a portion
of the Project. The Sespe HOGPA straddles thewar@ounty and Los Angeles County line,
and the Project allows additional leasing on, apssfply over the County line. Los Angeles
County is wholly within the South Coast Air Basi@learly the Project will impact the South
Coast Air Basin directly, yet the effects have Ineén analyzed in the FEIS, rendering it
inadequate.

Additionally, the California Air Resources Boardshestablished the fact of regional air pollution
transport between Ventura County and the Southt@oaBasin, such that increased emissions
from Project activities in Ventura and Santa Baab@ounties will be transported to and
adversely affect air quality in the South CoastBasin. See Ozone Transport: 2001 Reyiew
California Air Resources Board, 4/2001, pages 43adi6pollution transport from the South
Central Coast to the South Coast Air Basin is “Sigant” on some days). See also the Southern
California Ozone Study (SCOS97) [Jackson, et.@B8] Doislager, 1998, among others] that
further documented and refined the effect of allupon transport from the South Central Coast
to the South Coast Air Basin. The South CoasBa&isin continues to struggle to find emissions
reductions necessary to attain the one hour ozaneard, and cannot absorb any additional
increased emissions without requiring correspondiifgets in locations and amounts capable of
completely negating the effect of the increasedssions. See generally 65 Fed. Reg. 18903
(4/10/2000); See also SCAQMD’s commitment to fut8He revisions to address technical
inadequacies and emissions reductions shortfdlI§edl. Reg. 6106. Increased emissions from
the Project, emitted in and/or transported intoSbeath Coast Air Basin will confound the
protracted efforts to improve South Coast air qualAdditional Project emissions increase the
burden on the Los Angeles economy, adversely afigtihat community’s minority populations
disproportionally. An environmental justice anadyshould be assessed if Project emissions are
allowed to increase as anticipated by the FEIS.

The second nonattainment area for which significaptcts were not considered is the San
Joaquin Valley. The San Joaquin Valley recentijussted that EPA reclassify it to the most
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severe Subpart 2 classification - “extreme” — f@ dbne hour ozone standard. 69 Fed. Reg.
20550 (4/15/2004). This revises all thresholdth®lowest possible level, and reflects the
extraordinary nature of the San Joaquin Valley'syaality problem. Any increase in emissions,
including air pollution transport, will significalgtimpact San Joaquin Valley air quality and
public health. Additional Project emissions in@edhe burden on the San Joaquin Valley
economy, adversely affecting that community’s mitygpopulations disproportionally. An
environmental justice analysis should be asse$stoject emissions are allowed to increase as
anticipated by the FEIS.

Additionally, the San Joaquin Valley recently adapa revised PM-10 SIP, approved by EPA at
69 Fed. Reg. 30006 (5/26/2004) and upheld by theiecuit Court of Appeals in Association of
Irritated Residents v. EBAR005 U.S.App. LEXIS 19213, filed September 6,200he PM-10

SIP extended the particulate matter attainmenttda2€10, but requires considerable reductions
in particulate matter emissions throughout the Baquin Valley. See, 69 Fed. Reg. 5412, 5424
(2/4/2004). Additional Project emissions incretiseburden on San Joaquin Valley sources to
make compensatory emissions reductions.

The San Joaquin Valley Air Pollution Control Distrincludes western Kern County, which is
approximately 3 miles from the South Cuyama HOGmPAevailing winds are mixed, but the
region includes a west to east wind gradient agé$imThis corner of the relevant Air Pollution
Control Districts is not well studied, as to dadtesre are a limited number of sources in the area.
The Project will substantially increase the emigsim this area and thus is highly likely to
impact San Joaquin Valley. The FEIS is silentf@nPRroject’s impacts to this critical air quality
region. Importantly, it is probable that much toé truck traffic servicing the South Cuyama
HOGPA will originate and terminate in Bakersfield central Kern County and the San Joaquin
Valley. This additional mobile source emissionsrse represents an indirect source which must
be evaluated for NEPA impact analysis purposes® Jdn Joaquin Valley APCD is itself
developing an indirect source review rule (ISR)ebhtould apply to the Project. In the absence
of any analysis whatsoever, the applicability aigdificance of the impact is impossible to
ascertain. This omission discloses, however,ttteService has failed to take a “hard look™ at
the Project’s likely adverse environmental consegas to San Joaquin Valley air quality.

Vii. San Joaquin Valley Fever Exposure is Undeestat

The human health effects from worker exposure édn Joaquin Valley fever virus spores
during earth disturbance is acknowledged in theSk-But it fails to consider the exposure of
recreational Forest visitors’ exposure to the vand resulting illness. The areas selected for
increased leasing also experience significant egian@al use. This impact must be disclosed and
considered before the Service has taken a “haid ktathe environmental consequences of its
actions.

viii.  The Impact of Emissions Not Subject to NSBulsstantial
The FEIS assumes that NSR programs will functiomgose control technology requirements

on most sources and impose offset requirementoi emissions, with limited residual
emissions remaining. In fact, Oil and Gas opesatoanipulate their operations to avoid NSR
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whenever possible, and few sources, if any, willady ever be subject to NSR. Consequently,
the air quality effect of the project will be coderably greater than anticipated in the EIS.

There are many forms of emissions increases assdaiath Oil and Gas development and
production that are not subject to permit, NSRftsats. Many sources increase emissions up to
the NSR threshold, avoiding offsets and contrdhtetogy requirements. Some Oil and Gas
operators derate the horsepower of their engimeglgito avoid thresholds, and thus avoid
permitting altogether. “Synthetic” minor operatipgrmits are fabricated to avoid control
requirements and offsets. In the field, the gdmaita is that sources are unpermitted and
uncontrolled, with sources that are controlled #rad have secured offsets serving as the
exception. Even where permits may apply, substhptirtions of project-associated emissions
are beyond permit, such as the on-road and off-noaltile source emissions, construction
emissions, well testing, flaring, portable equipmetartup, shutdown and malfunction, etc. Oil
and Gas development involves considerable amodintissbeady-state operations, where the
majority of emissions are associated with startugh hutdowns, from testing, or from
malfunctions. The nature of these facilities,empte areas without data communication lines
preclude continuous emissions monitoring equipreaptbility and experience very limited
opportunity for inspection, making the potential é&xcessive unpermitted and illegal emissions
very high. The FEIS is flawed for failing to coder the high rate of non-compliance among this
community of sources.

ix. Generic Mitigation Measures Are Available

Many of the Project’s adverse impacts to air qualie not adequately minimized and thus
mitigated. Air pollution emissions may be minimilzey establishing a two-step mitigation
requirement for any and all Project emissionsstFemissions must be minimized to the
maximum extent practicable. Project conditionsusthalirect that the lowest emitting source be
used in each application. For example, all diegeipment should be fueled with biodiesel or
PuriNOX to reduce toxic emissions. Once emissaaaninimized, they should be entirely
offset. Offsets should include all phases of tlasés from exploration, development and
production. They should include all direct andiiadt emissions, including temporary and
mobile source emissions. This requirement, aaradsird lease condition, could feasibly and
significantly reduce Project impacts, and thus &hbe imposed.

x. Dispersion Modeling Is Inappropriate for RegibRallutants

The Service’s proposal to rely on dispersion maagetd examine site-specific emissions of
ozone precursors not otherwise subject to NSRaigdtl. As noted above, regional transport of
ozone and particulate matter precursors is a $gnif issue for downwind nonattainment areas.
Dispersion modeling only proves that the emissisitideave the site, but some criteria
pollutants, ozone in particular, would not forntla site anyway. It is a regional pollutant
forming in high concentrations under certain candg. Dispersion modeling ignores regional
consequences, and thus a cumulative air qualitaaingnalysis must be developed at the instant
Forest-wide Oil and Gas Leasing Analysis stage.
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xi. Toxics Emissions Must Be Included in Emisslaaentories

The FEIS air quality analysis is silent on the harhaalth effects of the Project’s toxic air
pollution. Diesel emissions are toxic air pollusaander California and federal law. The Project
will result in substantial amounts of diesel enassi. Although much of the activity is located in
rural areas, there will be human exposure. Th&kEEilent in assessing human health exposure
for workers, recreational visitors, and any adjacesidents. This potentially significant impact
must be developed in a supplemental FEIS.

xii. Flare and Wildfire Issues

Flaring in the Los Padres National Forest has titential to increase the frequency of wildfires.
Evaluation of wildfire emissions by EPA, CARB amtdl APCDs establishes the excessive
emissions that typically accompany wildfires. Asmlerable number of local ozone
exceedances are associated with the presencedbir@slin the region. The FEIS is defective
for failing to examine the Project’s potential tewiease wildfire frequency and the associated
adverse air quality impacts.

c. Conclusion

The siting of the proposed Project, located in,drighly flammable habitat, near major urban
areas that both create considerable recreationahle for the areas proposed for leasing
represent a “unique environmental concern” thatireg particular NEPA scrutiny that has not
been accomplished in the Project EIS. PennacoggneJS DOI| 377 F.3d 1147, 1159-60
(10" Cir., 2004). The unhealthful air quality in antand the Project’s surrounding urban areas
further creates a special circumstance mandatingra thorough and complete regional air
guality impact analysis at the Lease Plan amendstage, not some time in the future.
Regional ambient air quality planning in SouthealifGrnia is a negative sum game — each air
basin faces legal mandates to substantially rethectotal amount of ozone and particulate
matter precursors to attain the ambient air quali#ydards “as expeditiously as practicable.” 42
U.S.C. 88 7502(a)(2)(A); 7511(a)(1). Any meaninigherease in emissions from new activity,
such as the instant project, imposes upon otheceswa new substantial burden to provide
compensatory emissions reductions. And those cariti@sl and residents that breathe the
unhealthful air are adversely affected. Prevailaw requires complete offsets for all Project
emissions to assure conformity with applicable enpéntation plans and avoid significant
impacts. The Service has a duty to uphold these &énd recognize the rights of residents and
businesses in these affected areas to live hebytlafiod develop their economies without
subsidizing excessively polluting industries thea aot required to carry their share of the
regulatory burden. The EIS reflects a flawed pssaghich threatens the health and well being
of millions of persons. The Forest Service owesig to these people and resources as well,
and must revise the Project to ensure fulfillmdrdlblegal and moral obligations.
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D. The FEIS Does Not Contain the Full Spectrum of ppropriate Mitigation
Measures, and the ROD Fails to Explain Why the Agesy Did Not Adopt
Additional Mitigation Measures

The regulations implementing NEPA require thatR@@D “state whether all practicable means
to avoid or minimize environmental harm from theealative selected have been adopted, and if
not, why they were not. A monitoring and enforcetrgrogram shall be adopted and
summarized where applicable for any mitigation0 G.F.R. § 1505.2(c). The Ninth Circuit has
consistently held that a “mere listing” of mitigati measures does not satisfy NEPA’s
requirements, but that an agency must also incdod®e analysis with respect to the alleged
effectiveness of those measures. Neighbors of ¢imintain v. United States Forest Seryice
137 F.3d 1372, 1380 {Cir. 1998).

The FEIS states that “in order to be effectivejgation measures must be enforceable and are
thus made a part of the oil and gas lease instrufn&iklS, 2-12. Mitigation measures included
in the lease instrument are indeed enforceableheutEIS and ROD fail to analyze which
agency actually enforces lease terms, and the teadkd of that agency’s enforcement efforts
on and near the Los Padres National ForAstecent report by the U.S. General Accounting
Office concluded that BLM’s ability to meet its envronmental mitigation responsibilities

for oil and gas development has been lessened bgramatic increase in oil and gas
operations on federal lands over the past 6 year§GAO 2005, p.5. As aresult of increases in
drilling permit workloads, BLM staff has less tirteedevote to mitigation activities such as
environmental inspections and idle well revieud. The FEIS violates NEPA because it fails to
disclose this report and provides no evidencettteBakersfield BLM office is not suffering
from similar mitigation shortfalls.

Moreover, the ROD does not make these mitigatioasmees mandatory, giving the Forest
Service the discretion to not even apply them toginen lease. To be effective, mitigation
measures must be strict, mandatory, and enforcedlble mitigation measures proposed in the
FEIS are none of these.

Finally, the FEIS relies heavily on site-specifitvgonmental analyses to impose more detailed
mitigation measures for particular leasing propgs&#lowever, the FEIS fails to disclose recent
legislation passed by Congress that exempts mamaydigas leasing activities from further
environmental review. Specifically, § 390 of theelegy Policy Act of 2005 allows the Forest
Service and BLM to claim a categorical exclusiondertain oil and gas exploration and
development activities. Pub. L. 109-58. The F&h8ts discussion of this legislation, even
though it was pending before the legislature befloeerelease of the FEIS.

E. The ROD Fails to Discuss Considerations of Natial Energy Supplies
The regulations implementing NEPA require thatR@D “identify and discuss...any essential

considerations of national policy that were balahiog the agency in making its decision and
state how those considerations entered into itsidec’” 40 C.F.R. 8 1505.2(b).
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In deciding to expand olil drilling on 52,075 acoéhational forestland, the Forest Service cited
the need to “provide commaodities for current andifel generations.” ROD, 3. In her letter to
the public announcing her decision, Forest Supervoria Brown cited a need to “offer[] a
portion of our oil and gas potential to the natioBrown, p.1. However, the FEIS and ROD
failed to explain how this decision, which the agjeitself estimates will produce less than a
day’s supply of oil (17 million barrels of oil), Wprovide a significant amount of commodities
for current and future generations.

V. THE FEIS IS UNCLEAR, CONFUSING, AND DOES NOT ADHERE TO
STANDARDS OF HIGH SCIENTIFIC QUALITY AS REQUIRED BY NEPA.

A. The FEIS is Unclear and Not Written in Plain Language as Required by
NEPA Regulations

NEPA requires that an EIS must be written in “plainguage,” “provide full and fair discussion
of significant environmental impacts,” and be “cizes clear, and to the point” so that the public
and decision-makers can readily understand itC40R. 88 1502.1, 1502.8; Oregon
Environmental Council v. Kunzma817 F.2d 484, 494 {oCir. 1987).

The FEIS, however, is written in a style thwartdy undertanding of the proposed action’s
environmental effects. This defect is most eviderthe impact analysis sections, which force
readers to cross-reference multiple alternativesdier to determine the impact of the preferred
alternative in comparison to other alternativese,&.g., FEIS, 2-63 (extremely vague
comparison of alternatives’ biological effects)78— 4-76 (no detailed comparison of preferred
alternative’s biological impacts without extensaress-referencing). In another prime example,
the analysis of scenic impacts also forces readarsoss-reference the impacts analysis of other
alternatives:

Impacts of the New Preferred Alternative: “The Nerveferred Alternative would have
slightly less impact on scenery than Alternative SaEIS 4-125.

Impacts of Alternative 5a: Alternative 5a is a nfmdition to Alternative 5 in which the
Inventoried Roadless Areas (IRAs) are allocate$®.... FEIS 4-124.

Impacts of Alternative 5: The projected scenic atiis of Alternative 5 are the same as
Alternative 4. FEIS 4-124.

Impacts of Alternative 4: All of the impacts assded with Alternative 1 are applicable
to Alternative 4. FEIS 4-120.

In the above example, the Forest Service seems toffusing two separate requirements of
NEPA: the analysis of impacts of each alternatirel the comparison of alternatives. This
results in a very confusing document. The FEI8ufa to clearly convey the preferred
alternative’s impacts relative to those of the otileernatives does not meet NEPA's standard
for readability. See Klamath-Siskiyou Wildlands.Gt BLM, 387 F.3d 989, 996 {9Cir. 2004)
(NEPA documents “are unacceptable if they are iipthezable to the public.”).

67



LPNF Oil & Gas Leasing Appeal
September 15, 2005

B. The FEIS Fails to Reference Scientific Sourcesd to Identify Methodologies
Used

It is a stated policy of NEPA that environmentapawt statements be supported by evidence that
the agency has made the necessary environmentgtesnd 40 C.F.R. § 1502.1. To this end,
agencies must prepare statements that are “basedtiog analysis and supporting data from the
natural and social sciences and the environmestagd arts.” 40 C.F.R. § 1502.8.

Furthermore,

Agencies shall insure the professional integritgjuding scientific integrity, of
the discussions and analyses in environmental ingtatements. They shall
identify any methodologies used and shall makeiexpéference by footnote to
the scientific and other sources relied upon farctgsions in the statement.

40 C.F.R. 8 1502.24. Agencies must disclose “asponsible opposing view” in the statement.
40 C.F.R. 8 1502.9(b); see also Center for Biolalditiversity v. United States Forest Seryice
349 F.3d 1157 (BCir. 2003) (holding that an agency'’s failure teaidse opposing scientific
opinion violates NEPA); Seattle Audubon Societywaseley 798 F.Supp. 1473, 1482 (W.D.
Wash. 1992) (“NEPA requires that the agency cagdidiclose in its EIS the risks of its
proposed action, and that it respond to the adwsgseons held by respected scientists.”).

The FEIS ignores virtually all of these requirensemiot only violating NEPA, but leaving the
public in the dark regarding whether the conclusionthe FEIS are supported by sound science,
or are the mere opinions of agency officials. 1[@&ling the Forest Service to rely on expert
opinion without hard data either vitiates a pldfigtiability to challenge an agency action or
results in the courts second guessing an agencigstgic conclusions. As both of these results
are unacceptable, we conclude that NEPA requiegsitle public receive the underlying
environmental data from which a Forest Service exgerived her opinion.”_Idaho Sporting
Congress v. Thoma437 F.3d 1146, 1150{4Cir. 1998); see also Blue Mountain Biodiversity
Project v. Blackwood161 F.3d 1208, 1214 {%Cir. 1998) (holding an environmental analysis
inadequate when “virtually no reference to any malké support of or in opposition to its
conclusions”).

“An agency must set forth a reasoned explanatiortgalecision and cannot simply assert that
its decision will have an insignificant effect dretenvironment.”_Marble Mountain Audubon
Society v. Rice914 F.2d 179, 182 fQCir. 1990) (citing Kleppe v. Sierra Clu#27 U.S. 390,

410 n.21 (1976). The FEIS is rife with examplesvhich the Forest Service failed to achieve
NEPA'’s standards of high scientific integrity, amdny of these examples are referenced in
previous parts of this appeal. For example, inathaysis of impacts to biological resources, the
FEIS merely states that “[tjhere would be no eftatthe occupied habitat of any listed species,”
and then refers to a chart showing the acres affped habitat impacted for each species.
Accordingly, the FEIS does not meet NEPA's standardeferencing scientific sources and
identifying methodologies.
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VI. THE FEIS IS INADEQUATE BECAUSE IT DOES NOT CONT AIN A TRUE
‘NO ACTION” ALTERNATIVE AND THE PURPOSE AND NEED IS TOO
NARROWLY-DEFINED, IN VIOLATION OF NEPA

A. The FEIS Fails to Include a True “No Action” Alternative

NEPA requires the Forest Service to “rigorouslyles@and objectively evaluate all reasonable
alternatives,” including a no-action alternativé) C.F.R. § 1502.14(a), (d). “Informed and
meaningful consideration of alternatives -- inchglthe no action alternative -- is ... an integral
part of the statutory scheme.” Bob Marshall Aléarv. Hodel 852 F.2d 1223, 1228 (9th Cir.
1988).

While the FEIS does include a nominal No Actioneiitative (Alternative 1), the analysis of
this alternative is not a true no action alterratiwd thus does not comply with NEPA. Under
the “no action” alternative, at least 20 new well be developed, %2 mile of new roads will be
created, and 5.0 acres of surface disturbanceowallir. FEIS 2-26.

The “No Action Alternative” in the FEIS is describas a “continuation of the current
management situation.” FEIS 2-9. The FEIS com#nu

No new leasing is allowed under this alternatilzeases are initially leased for a
period of ten years. At the end of the ten yelagde¢ases are either terminated, if
there is no drilling activity or production, or extded as long as they are
producing. Alternative 1, as do all alternativeg,ognizes the existence, and
possible future development, of the 21 leases &34acres mentioned in Chapter
1. These leases are considered to be a part affdted environment.
Alternative 1 projects activities that are reasdynétreseeable to occur on the
existing leases in the future under the existimgdéeterms and conditions. This
alternative serves as a basis of comparison footther alternatives and is the
minimum (no additional) amount of leasing that canur.

FEIS 2-9. The current management situation allimvshe routine termination of oil leases once
production ceases. ROD 4. When an existing leasginates, the Forest Service has the
discretion to not offer the land for lease agaiihus, a true no action alternative would include
not offering any existing leases for re-lease {akingno action after their existing leases
terminate

The supposed “no action” alternative in the FEI& fshort of this true no-action alternative, is
not the minimum amount of leasing that can occud, @es not provide an accurate basis of
comparison. Instead, the Forest Service’s “nmattlternative proposes to issue mew
leases, and is silent on allowing existing leasdsitminate without re-lease.

The “no action” alternative in the FEIS violates Rlcbecause it is not a true no action

alternative, and because it does not reflect esstneable range of alternatives” as required by
NEPA. Ata minimum, the FEIS must evaluate a sdenahere existing leases are not renewed.
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B. The FEIS Fails to Contain a Reasonable Range of Altnatives

Under NEPA, “[a]n agency must look at every reabtmalternative, with the range dictated by
the nature and scope of the proposed action.” Mas$t Envtl. Defense Center v. Bonneville
Power Admin., 117 F.3d 1520, 1538 (9th Cir. 199%gre, however, the Forest Service has
failed to evaluate any alternative that providesiplete consistency with the Forest Plan.

The FEIS concludes that Alternative 1 is not in pbance with the current forest plan, and then
goes on to conclude that “in general, all altenestiare not in complete compliance with the
Forest Plan because they each encompass AlterdatiieElS 4-102. Even Alternative 3,
dubbed “Meet Current Forest Plan Direction,” isansistent with the forest plan on this basis.

The analysis of alternatives in the FEIS shoulddmaprehensive in order to meet the CEQ
requirements to “sharply define the issues andigeoa clear basis for choice among options by
the decision maker and the public.” 40 C.F.R. 82.54. By presenting only alternatives that
fail to comply with the forest plan, the Forest\Beg fails to satisfy the purpose and need for the
decision, and restricts analysis only to alterrestithat require a forest plan amendment.

C. The FEIS Falls to Analyze a Reasonable AlternativBeroposed by Members
of the Public

In its comment letter to the Forest Service, that@efor Biological Diversity urged the agency
to analyze an alternative that considers disallgviunther development of currently available,
but undeveloped lands. CBD 2002.

The Forest Service is obligated under NEPA to enxgpdmd objectively evaluate all reasonable
alternatives. “The existence of a viable but umeix&d alternative renders an environmental
impact statement inadequate.” Alaska Wildernesgddion & Tourism v. Morrisgr67 F.3d

723, 729 (8 Cir. 1995). The Center’s alternative was indeethale one, and the only
alternative that would work towards bringing exstioil leases into full compliance with the
Forest Plan. At the very least, the Forest Semviast consider imposing further restrictions and
conditions on the existing leases.

D. The Purpose and Need Statement in the FEIS is @dNarrowly-Defined

The FEIS must “specify the underlying purpose agedito which the agency is responding in
proposing the alternatives including the proposgba.” 40 C.F.R. § 1502.13. The purpose
and need statement plays an essential role inidgfthe scope of alternatives considered in an
EIS. The purpose and need of the proposed adtawever, cannot be defined so narrowly that
only one alternative will satisfy the stated pumasd need. Muckleshoot Indian Tribe v. U.S.
Forest Servicel77 F.3d 800, 814 n.7 (9th Cir. 1999). An overyrow statement of purpose
and need will also have the effect of foreclosingsideration of reasonable alternatives to the
proposed action.

The FEIS identifies the following needs for its posal (FEIS 1-9):
Identify LPNF lands available for oil and gas leasi
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Decide on outstanding lease requests; and
Determine future availability of currently leaseahdl.

The FEIS also identifies the following purposesI&&E-10):
Minimize impact to and maintain long-term enviromtad health; and
Meet forest plan direction.

These statements of purpose and need are overtywnaf his has the result of restricting the
range of reasonable alternative analyzed in th&FHhe stated purpose and need focuses
narrowly on providing new leases within LPNF, rattiean on meeting the broader demand for
energy. Contrary to the requirements of NEPA amphasis on the former means that the stated
purpose and need can only be met by the proposieth &t a close variant thereof. The latter,
however, is the unstated purpose of the proposaohac it, rather than a series of bureaucratic
leasing decisions, is what the proposed actioaally “about.” Thus, alternatives that evaluate
other means of meeting demand for energy, suchcasasing supplies of renewable energy
sources, or that reduce demand through increasesto@tion and efficiency, are foreclosed

from analysis in the FEIS.

The public and decision-makers can only evaluatetiadr the environmental cost of the
proposed action is worthwhile if the true purpotéhe proposed action is disclosed. Here,
given the Forest Service’s acknowledgment that amyiniscule amount of energy will likely be
produced from new leases in LPNF, it is imperatoveonsider the proposed action in the larger
energy supply and demand context, and to consiti¥native means of satisfying the true
energy supply objective of the proposed action.

VII. THE FOREST SERVICE SHOULD PREPARE A SUPPLEMENT AL DEIS
BECAUSE THE FEIS CONTAINS SIGNIFICANT NEW INFORMATI ON

The regulations implementing NEPA state that “agesnshall prepare supplements to either
draft or final environmental impact statements ihere are significant new circumstances or
information relevant to environmental concerns bedring on the proposed project or its
impacts.” 40 CFR § 1502.9(c)(1).

The FEIS contains significant new information thratst be released for public comment before
the agency makes a decision. For example, thenmeges in the FEIS showing the exact
locations of surface disturbance should be re-sel@dor public comment. This map should also
be overlayed with other maps included in the DEASKet, including roadless area boundaries,
watershed stipulations, vegetation types, sensttvelor habitat, and other forest resources.

The NEPA implementing regulations require suppletaigon of a DEIS if:
(1) The agency makes substantial changes in thpopeal action that are relevant to
environmental concerns, or

(2) There are significant new circumstances orrimgtion relevant to environmental
concerns and bearing on the proposed action ongacts.
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40 C.F.R. 8 1502.9(c)(1). The agency has maddaniied changes in the New Preferred
Alternative that are relevant to environmental @ns, and has also published significant new
information relevant to environmental concerns amglacts.

VIIl. THE FOREST SERVICE'S APPROVAL OF THE DRILLING PLAN
VIOLATES THE ENDANDGERED SPECIES ACT

The 'no jeopardy' determination in the BO for pregub oil and gas leasing in Los Padres
National Forest is arbitrary and capricious becaiuseals to use the best available science,
because it fails to analyze the effects of theoaatin critical habitat, does not consider effeéts o
flaring or seismic exploration on listed specieg] Because it fails to adequately determine the
environmental baseline for listed species — acaliiactor in the jeopardy analysis. To the
extent the FEIS relies on conclusions in the B@séhdefects also undermine the adequacy of
the FEIS’ analysis of impacts to threatened anagegédred species under NEPA.

FWS fails to use the best available science irBf@evhen offering ‘'minimization measures' to
offset the effects of the proposed action becduseninimization measures are not supported by
any science to prove their efficacy. FWS fails $e the best available science in the BO to
determine that suitable habitat for the arroyo telaoluld be 'substantially reduced' from what
was considered in the 2004 BA (thus reducing thewarnof habitat protected by the relevant
'minimization measure') because that decision wasupported by science, but merely by
‘conversations' between the agencies. FWS alsoletghpfails to discuss adverse effects of the
action on the critical habitat of several specidss failure renders arbitrary and capricious the
finding of no jeopardy. FWS fails to use the beatilable science in the BO to determine that
reducing water flow from Pyramid Dam into Piru Ckeand Piru Lake will benefit aquatic
species' status, thus mitigating adverse effeota the proposed action.

Finally, because FWS fails to adequately deterrthireenvironmental baselines for the listed
species (merely listing the areas occupied or piaignoccupied is not an adequate
environmental baseline), it has not made its 'opgedy’ decision based on the relevant
standards, and its decision is therefore arbitaay capricious.

A. FWS Biological Opinion is Arbitrary and Capricio us

Section 7(a)(2) of the ESA requires that “[e]actiefi@l agency shall . . . insure that any action
authorized, funded, or carried out by such agesat likely to jeopardize the continued
existence of any endangered species or threatgeedks . . .” 16 U.S.C. § 1536(a)(2).
Similarly, each agency is required to insure timgt such action is not likely to result in the
“destruction or adverse modification of habitasath species which is determined by the
Secretary . . . to be critical.”_ldn fulfilling these requirements, the ESA dire&tderal
agencies to “use the best scientific and commedeitd available.”_ld

To this end, the Forest Service initiated formaistdtation with the U.S. Fish & Wildlife
Service (FWS) for the oil and gas leasing analysis.a result of this consultation, FWS
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released its Biological Opinion (BO) on February 2305, analyzing the effects of oil and gas
leasing on endangered and threatened species &,03% acres of LPNF.

The BO covers 7 endangered species (arroyo toant-bbsed leopard lizard, California condor,
least Bell's vireo, Southwestern willow flycatchgiant kangaroo rat, and San Joaquin kit fox)
and 1 threatened species (California red-leggeg) fro

B. The BO Underestimates the True Acreage of Halat Disturbed by Expanded
QOil Drilling

The BO explains that surface disturbance on LPMEdawithin the three HOGPAs would be
restricted to 4,277 acres. Instead of relyinghos figure, the FWS decided instead to rely on the
Forest Service’s outdated and unsubstantiated REdiqtion of 20.4 acres of surface
disturbance. For the reasons explained aboveR#E report relies on old and inaccurate data
and does not accurately reflect the true amouat#age impacted by the decision.

In addition, the BO states that the 20.4-acre &ddoes not includeemporary habitat
disturbances associated with exploratiorf BO at 6 (emphasis added). The 20.4 acres of
estimated surface disturbing oil and gas activises number relied on by FWS throughout the
BO for its 'no jeopardy' determination.

C. The Biological Opinion Is Arbitrary and Caprici ous, Does Not Adequately
Consider Impacts to Critical Habitat, and Fails toUse the Best Available
Science

Agency action, such as the issuance of a BO, wilbverturned if it is "arbitrary, capricious, an
abuse of discretion, or otherwise not in accordamtie law.” 5 USC § 706(a)(2)(A). FWS
makes an arbitrary and capricious decision ifilsfep articulate a rational connection between
the facts in the record and the decisions it makése BO. Marsh v. ONRCI90 US 360, 378
(1989).

FWS should make a finding of jeopardy’ if "thealaif the species' status, environmental
baseline, effects of the proposed action, and cativel effects lead to the conclusion that the
proposed action is likely to jeopardize the corgishexistence of the entire species, subspecies,
or vertebrate population as listed." NOAA and F@hsultation Handbogkt-36 (1998). At the
end of consultation, the BO should determine "whethe aggregate effects of the factors
analyzed under ‘environmental baseline,' 'effetteamaction,' and ‘cumulative effects' in the
action area — when viewed against the status afkeies or critical habitat— are likely to
jeopardize the continued existence of the speciessult in destruction or adverse modification
of critical habitat."ld at 4-31. Thus, FWS should aggregate the envirotahbaseline, the
effects of the action and the cumulative effectshdihat "the impact of the proposed action is
evaluated in a comprehensive context, thus minmgithe chance that a biological opinion will
fail to account adequately for the impact of angterl threat to listed species.” NWF v. NOAA
2005 WL 1278878, *12 (D. Or. 2005).
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8 7(a)(2) of the Endangered Species Act requirestiion agency and FWS to use the "best
scientific and commercial data available" duringval § 7 consultation. "The obvious purpose
of the requirement that each agency 'use the beesttsgic and commercial data available' is to
ensure that the ESA not be implemented haphazardlthe basis of speculation or surmise.”
Bennett v. Speab20 U.S. 154, 176 (1997).

1. California Condor

The BO describes three major threats to condotsatiearelevant to the proposed oil and gas
leasing: collisions with, and electrocutions frgyower lines; 'disturbance threats' to nesting and
roosting sites; and ingestion of foreign objectm@ors often pick up microtrash such as bolts
and bottle caps, causing documented mortality tdtednd, when regurgitated, to chicks as
well). The BO overlooks the impacts to condonsseal by habituation to human activities, such
as oil drilling.

The BO also provides no scientific justificatiom fts imposition of a 1.5-mile buffer around
nesting sites, and a 0.5-mile buffer around rogssites. According to the "Environmental
Baseline" section of the BO, "no condors have chaseest within any of the HOGPASs, [but]
they have chosen recent nest sites within 1.5 rofl@seas proposed for oil and gas leasing." BO
at 27. Magically the FWS included a 'minimizatimeasure’ precluding oil and gas surface
disturbing activities within 1.5 miles of active loistoric condor nesting sites. They have,
however, provided no science in the BO to explaerelevance of 1.5 miles. That is, there is no
scientific justification in the BO for allowing oédnd gas leasing activities within 1.5 miles of
condor nest sites, such as any statement explainaiguch activity is not noticeable at this
distance or that condors are not affected by sathitges taking place at least 1.5 miles away.
Without evidence to the contrary, one might coneltltht FWS chose to preclude activity within
1.5 miles of nesting sites because this would netlpde drilling in any areas under
consideration.

The BO also fails to explain its omission of a leuffone around important condor foraging
areas.

Under "Effects of the Action," FWS explains thabject-related noise could cause adult birds to
flush from and eventually abandon nests and cosltbdrage use of suitable habitat for nesting,
roosting or foraging. It goes on to note, howetkeat the minimization measures "would serve to
eliminate or minimize most of these potential adeezffects.” BO at 31. The FWS gives no
scientific justification to support its conclusitmt precluding activity within 1.5 miles of

nesting sites, unless allowed after site-specificc®nsultation, will insulate the condor from
noise associated with oil and gas explorationlinigi) and production. Absent any justification
whatsoever, this conclusion is arbitrary and capu because it is not based on the best
available science, or any science for that matter.

Other adverse effects on the condors, and thelgmgainimization measures, suffer from the
same lack of scientific foundation. For example, BWS admits that power lines are a major
contributor to juvenile condor mortality, yet it wity fails to introduce science proving that the
relevant minimization measures (anti-collision @eg where "deemed necessary") will reduce
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or minimize electrocutions among condors. MinimizatMeasure 2 does mandate that all new
power lines shall be placed underground, unlesgergmounding' is not possible. The BO does
not, however, explain who makes the determinatibetier it is possible to place power lines
underground. Nor does it give any criteria by whicht decision is to be made.

FWS expects that, "although condors may be adweastdcted, few or none are likely to be
killed." BO at 32. That is hardly a reassuringesta¢nt given the lack of science in the BO to
justify allowing noisy activities within 1.5 milesf condor nest sites, when such activity is
known to cause condors to abandon active nesgdy Iilkesulting in chick mortality. Also
disturbing is the lack of criteria to determine wheew power lines will be found impossible to
locate underground, when above ground power lireslacumented to have electrocuted many
condors in the past.

Finally, aside from stating that condor criticabftat has been designated and covers 570,400
acres in California, the BO lacks any discussiomatstever of effects to California condor
critical habitat. Under the ESA, analysis of ati@ats affect on critical habitat must consider
not only whether it diminishes the value of thabitet for the species’ survival, but its recovery
as well. Gifford Pinchot Task Force v. U.S. Fist aVildlife Service 378 F.3d 1059 {9Cir.
2004).

Critical habitat for the condor was designated eptS24, 1976 (4Eed. Reg4194). The BO,
however, fails to state the location of criticabhat areas in relation to new oil drilling areas.
FWS's conclusion that the proposed oil and gasiiet in LPNF would not adversely modify

or destroy condor critical habitat is arbitrary aragbricious because the BO fails to analyze such
impacts in any way whatsoever.

2. Arroyo Toad

Critical habitat for the arroyo toad was finalize May 13, 2005 (76ed. Reg19561), after
finalization of the BG® One of these critical habitat areas is SespelCrehich flows through
the Sespe HOGPA. 70 Fed. R&§584. This unit contains "[o]ne of the largesbgo toad
populations on the [LPNF]" and "is undammed andinstits natural flooding regimeld. Thus,
the BO should be amended and supplemented, takiogccount that critical habitat for the
arroyo toad has been designated in an area thatp®sed to be opened to oil and gas activity.
This is especially true given that the “prohibitsdon oil and gas activities from taking place
within riparian areas, wetlands, and vernal po®isat absolute, and may be undertaken after
site-specific section 7 consultation. Until itdetermined whether this new critical habitat will
be adversely modified or destroyed by the propasieahd gas activities, the 'no destruction or
adverse modification' determination made by FW&@&BO is arbitrary and capricious.

* This revised critical habitat designation excludes upland ###S.points to a study documenting that arroyo
toads use upland areas (both in the notice of final ruleméésrggitical habitat and in the BO), but relies on the
study's conclusion that only 12% of toads venture otipafian areas in order to significantly cut critical habitat in
upland areas. The BO should include a minimization measure gireglactivity in upland areas used or potentially
used by arroyo toads, even if such areas are not formally désigas critical habitat.
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The USFS 2004 BA states the arroyo toad occupiescfEs within oil and gas leasing areas and
that 874 acres within the oil and gas leasing aaeggotentially suitable habitatalthough not
currently known to be occupied). However, "recastdssions between members of [USFS]
staff and [FWS] staff have led tosabstantial reduction in the acreage of ‘'modeleditat.. . ;

much of it has been reclassified as unoccupiedsuitable.” BO at 24 (emphasis added). The
BO goes on to say, "We consider the action arethoarroyo toad to be all of the area within
the Sespe HOGP#at we have proposed as critical habitat[including] all of Piru Creek...,
along with flood zones, riparian areas, and adjagpland habitats...." BO at 24 (emphasis
added).

The BO explains that almost any activity withinay toad habitat will injure or kill them, but
that oil and gas facilities and access roads wbaltbcated outside of riparian zones and
aquatic/wetland habitat "identified as suitable fmroccupied by" arroyo toads. BO at 28.
However, four pages earlier, FWS explained thaethas 'discussions’ with USFS, it had agreed
to substantially reducéhe acreage of habitat classified as occupieditalde. This is important
because the relevant 'minimization measure' (nurhlgrder Arroyo toad) would restrict
activities only on such lands. The BO contains cierdific justification for FWS's and USFS's
decision to 'substantially reduce’ the acreagecofipied or suitable habitat for the arroyo toad,
opening this species up to further threats fronand gas activities. Failing to provide the
scientific foundation for its decision to reduce trotections on arroyo toad habitat is arbitrary
and capricious. Additionally, as noted above,“grehibitions” on oil and gas activity within
riparian areas and other aquatic habitat can beadaimply by conducting site-specific section
7 consultation.

FWS's BO also attempts to offset the risks posedillgnd gas leasing to the arroyo toad by
relying on proposed changes in water releases Rpramid Dam — upstream from Piru Lake,
the arroyo toad's primary habitat. Perennial wedgkrases from Pyramid Dam (to allow for year-
round fly fishing in Piru Creek) are blamed forieasing the populations of bullfrogs, which
predate on arroyo toads. But, according to the'B8ginning in March 2005, releases from
Pyramid Dam are scheduled to more closely mimianaatlows, which will benefit the arroyo
toad.”" BO at 24. Reducing summer flows in Piru @reauld reduce the bullfrog population,
resulting in less pressure on the arroyo toaditbsitcannot be used to offset or mitigate effects
of oil and gas leasing on the arroyo toad anddtstht. The BO doesot say that reductions in
releases from Pyramid Dam will occur, nor doesveé@ny assurance or guarantee that such
flow modifications will continue indefinitely to pride the alleged protection to the arroyo toad
(and other relevant aquatic and wetland speci¢s)ie future. FWS also does not provide any
science to show that if this flow modification daesur, the arroyo toad will benefit.
Speculative benefits from unsubstantiated, ungfiadthydrologic changes cannot be relied
upon to set the baseline for analysis of effecttherarroyo toad of oil and gas leasing in LPNF.

FWS relies on the 'minimization measure' that h@ad gas activities will take place in riparian
areas (unless approved through later § 7 consuijdfior its determination that the arroyo toad
(and other water-dependent species) will not bpgatized by the issuance of oil and gas leases.
But the arroyo toad uses upland habitat as weipasian areas. "Arroyo toad juveniles and
adults use upland areas adjacent to breeding h&dnitioraging and wintering. They are known

to use a variety of upland habitats...." BO at 10= Tihal rule designating critical habitat also
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has a lengthy discussion of arroyo toad use ofngphabitat, including a study that found arroyo
toads in traps as far as 0.71 miles from riparr@as (and explaining that no traps were placed
farther away, meaning that toads likely travel eftether into upland habitat). #ed. Reg.

19561, 19579. USFS and FWS do not include in artii@minimization measures any language
to protect arroyo toads (or other aquatic speeib®En they venture into their upland habitat. The
minimization measure only addresses activity thald take place in "riparian zones and
aguatic or wetland habitat...." BO at 28. Without dging the effects on arroyo toads of oil
and gas activity in its upland habitat, it is ardiy and capricious for the FWS to determine that
such activity will not jeopardize the survival aretovery of the arroyo toad (or other aquatic
species that also use upland habitat).

The BO states that water for drilling will be foulutally, yet it fails anywhere to discuss what,
if any, effects this may have on water-dependeetigs in the area. Would the water taken
locally for drilling activities reduce flows in lat streams, thereby adversely effecting species’
habitats?

3. California Red-Legged Frog

FWS expects the California red-legged frog to biéfefm reduced flows of water from

Pyramid Dam into Piru Creek. Again, however, FW8vpdes no scientific justification for its
belief that reduced flows will benefit the Califearred-legged frog populations. In fact, FWS
surmises that the frog's presence in South Cuya@@PA is "less likely", despite the fact that it
contains modeled habitat, due in part to this HOGR#creased aridity. BO at 25. So, for the
Sespe HOGPA, FWS claims that reduced water flowheihefit the California red-legged frog
population, while in the South Cuyama HOGPA it laithat aridity is one reason why the
frog's presence there is unlikely. That is, aceuydo the BO, the California red-legged frog is
less likely to reside in South Cuyama HOGPA becauseadry, but that making Sespe HOGPA
drier by reducing creek flow will benefit the spexi FWS provides no explanation or
justification for this contradiction in habitat saility and its reliance on these unjustified
statements for the 'no jeopardy' finding with respe the California red-legged frog is therefore
arbitrary and capricious because it is not basethemest available sciente.

While California red-legged frogs' principal habitstreams and riparian areas, they are known
to venture upland during periods of wet weatheaetxh breeding sites (some traveling 1.7 miles
over two months). The BO fails to quantify the nenbf frogs known to use upland habitat,

only saying "most" frogs in one study were non-raigrg and remained within 426 feet of their
aguatic residence. BO at 13. The minimization mesameant to benefit these aquatic species
only applies to riparian areas, and there is namrmaation measure that would affect adverse
modification to upland habitat used by the Califanred-legged frog.

4. Southwestern Willow Flycatcher

The Southwestern willow flycatcher has been obgkaleng Piru Creek within Sespe HOGPA.
No such observations have taken place within therdivo HOGPAs, but all three contain

® Obviously, there may be a range of aridity in the atmosphesater level in the creek which benefits the species,
but this was not mentioned in the BO.
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modeled Southwestern willow flycatcher habitat. HBoaithwestern willow flycatcher, like the
California condor (and other listed birds in LPNfan be seriously harmed by project-related
noise such as detonation, gas compressors, ot-g@sered electric generators. BO at 29. This
noise can cause the Southwestern willow flycattbiéush from and eventually abandon an
active nest or prevent it from choosing an othesvgigitable nest site.

5. Gas Flaring

A significant part of any oil and gas operatiorflaring'. Flaring is the burning of natural gas

that is unable to be processed or sold. Flaringyres bright flames, especially conspicuous at
night, and thick columns of black smoke. Flaringpaleleases air contaminants, including
nitrous oxides, sulfur oxides, hazardous air paltts and particulate matter. The BO contains no
analysis whatsoever of the effects of flaring orPTdpecies. This is important because gas well
testing "generally requires flaring ... in large gtites for up to 30 days.” BO at 5. A 'sour well’
is one in which the gas contains sulfur compounds.

In the downwind plume of sour gas flares sulfurxdie, hydrogen sulfide and
carbon disulfide together with a spectrum of sufantaining chemicals are
present.... An annual exposure greater than 4 Udfiydrogen sulfide is
associated with spontaneous abortion in animalshantans. The odor threshold
of hydrogen sulfide is about 7 ugPnthat is less than the critical concentration.
... Hydrogen sulfide induces hypoxia in humans arichals. It affects the ability
of the cell to process oxygen by interfering witygen metabolic processes.

Argo, p.22. The BO does not discuss the chemmalpounds likely to be released from the
'substantial flaring' that will occur in LPNF. Obwsly, the BO has failed to adequately take into
account and analyze the best available sciencesooing the harmful effects of flaring on
threatened and endangered species in the oil anl@asing areas of LPNF. This failure is
arbitrary and capricious, and thus is a violatibthe APA.

D. The Biological Opinion Fails to Adequately Detenine the Environmental
Baseline for the Listed Species in LPNF.

In evaluating whether a proposed action is likelavoid jeopardy or destroy or modify critical
habitat, FWS must evaluate the "effects of theoac¢tialong with the "cumulative effects" on the
species. 50 CFR § 402.14(9)(3).

'Effects of the action’ refers to the direct andinect effects of an action on the
species or critical habitat, together with the efeof other activities that are
interrelated or interdependent with that actionattiwill be added to the

environmental baseline. The environmental baselimdudes the anticipated

impact of all proposed Federal projects in thecactarea that have already
undergone consultation, and the impact of Stat@rivate actions which are

contemporaneous with the consultation in processirdct effects are those that
are caused by the proposed action and are lateeme) but are still reasonably
certain to occur.
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50 CFR § 402.02.

The 'environmental baseline' includes "the pastmaedent impacts of all Federal, State, or
private actions and other human activities in ttt@a area" and the anticipated effects of future
federal projects that have already undergone §8udtation. 50 CFR § 402.02. "It is therefore
in the analysis of the environmental baseline thia¢r federal activities in the action area that
impact [species] must be taken into account by F\R8fenders v. Babbittl30 F. Supp. 2d

121, 127 (Dist. DC 2001).

The section of the BO entitled "ENVIRONMENTAL BASBIE" (pp. 23-27) is wholly
inadequate. As noted above, the environmental ipasisl meant to provide the background of
human effects on the species upon which the eftddtse action are to be added to determine if
the proposed action will result in jeopardy to fpecies. The LPNF Oil and Gas Leasing BO
does not contain any of the requirements of anw@atecenvironmental baseline analysis.
Systematically, for each species, the BO fails émtion, much less describe and analyze, the
'past and present impacts of all federal, state paivate activities in the action area’, as is
required by 50 CFR 8§ 402.02. The 'environmenta¢li@s component of this BO is nothing
more than a statement of the areas occupied, jltgmiccupied, or known to be unoccupied by
each of the species, followed by a descriptiorhef'aiction area’ for each species. This section
also contains, for each species, a declarationeohtreage of habitat (designated, occupied, or
potentially suitable) which 'could’ be subject vdlopment, as stated in the 2004 BA.

Without an accurate description of the environmidoégeline for each species in the LPNF that
could be affected by the oil and gas leasing pralp&3VS could not have adequately aggregated
the effects of the action, along with the cumulaffects of other federal actions, to come up
with a justifiable determination of whether theiastwill jeopardize the survival and recovery of
the species. This failure is a violation of § &l ESA and its implementing regulations, and is
thus an arbitrary and capricious action by FWS whénders its BO invalid under APA § 706.

E. The Forest Service Failed to Analyze Consistenayith the Recovery Plans
for the Condor and Other Threatened and Endangere®pecies

The ESA mandates the preparation of recovery gtarthreatened and endangered species. 16
U.S.C. 8§ 1533(f). FWS has prepared final recoydans for the California condor (April 1996),
arroyo toad (July 1999), California red-legged f(day 2002), Southwestern willow flycatcher
(August 2002), and other listed species found iINEP Recovery plans are intended to provide
for the “conservation and survival” of threatened ndangered species. 16 U.S.C.

§ 1533(f)(1). They set out objectives for recovemiteria for measuring recovery, and specific
actions to achieve the recovery objectives. Tha &@her defines “conservation” to mean “the
use of all methods and procedures which are negetsshring any endangered or threatened
species to the point at which the measures propdesuiant to [the ESA] are no longer

® See e.g. Defenders v. Babhit80 F. Supp. 2d 121, 128 (Dist. DC 2001) ("The B@nalso include an analysis of
the effects of the action on the species when 'added to' thereneintal baseline — in other words, an analysis of
the total impact on the species.").
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necessary.” 16 U.S.C. § 1532(3). Thus, the ESfats$ “conservation” with efforts to recover
a listed species.

Federal agencies, including the Forest Serviceg avaffirmative duty to use their authorities to
conserve, and hence to recover, threatened andigei@a species. 16 U.S.C. 88 1531(c)(1),
1536(a)(1). In addition, the CEQ NEPA regulatipngvide that an EIS must consider “[t]he
degree to which the action may adversely affecratangered or threatened species or its
habitat that has been determined to be criticabuttte Endangered Species Act of 1973” in
determining the intensity of an action’s environtammpacts. An action that is inconsistent
with a species’ recovery plan is one that may agblgraffect the species because it does not
promote, and may hinder, the conservation of tleeigg. Accordingly, in reviewing the
proposed action pursuant to NEPA, the Forest Semigst consider the consistency of the
action with existing recovery plans.

The FEIS, however, fails to consider the proposgid@a’s consistency with either the general
recovery objectives or the specific recovery olyest stated in the condor, arroyo toad,
California red-legged frog, willow flycatcher, anther relevant recovery plans. As a result, the
FEIS fails to disclose whether the proposed aatiay hinder recovery of these species. In
addition, the Forest Service has not demonstratgdithas used its authority to conserve and
recover these species by ensuring that its acimmsonsistent with the recovery plans.

F. USFS Failed to Formally Consult with NOAA Fisheres

The Forest Service failed to formally consult WRBDAA Fisheries with respect to impacts to
steelhead populations. In a letter to the Foresti€e dated April 15, 2005, NOAA Fisheries
stated

NMFS understands that the proposed action willrestlt in any actual ground
breaking activities or development. This actioruldoset the stage for the
potential leasing of up to 4,277 acres, of which &adres fall within potentially
suitable steelhead habitat and 13 acres of occgpésthead habitat. NMFS
understands that LPNF proposes to minimize poteditiect impacts of any
future operations that are approved by not alloveing project activities within
aqguatic or riparian areas and will create bufféngpto 200 meters from sensitive
habitat. In the event it is determine that a grdriéase and actual development
may affect a listed species, LPNF would developmagate and complete
biological assessment for those specific actionkvaould fulfill any Endangered
Species Act obligations for threatened and enda&uggpecies via a section 7
consultation at that time. In consideration of @&iheve information, NMFS
concurs with LPNF that the proposed action is ikely to adversely affect the
Southern California ESU for Federally endangeredleead. This concludes the
informal section 7 consultation for this proposetan.

NOAA Fisheries, 1.
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This letter illustrates a fundamental error in to@sultation process; namely, that both NOAA
Fisheries and Forest Service have unlawfully lichifee scope of the “agency action” at issue in
the consultation, and thus greatly underestimdtecektent of expected effects to southern
steelhead. In the context of oil and gas leaghmgcourts have consistently concluded that
“agency action” is to be defined broadly to “enc@®g] the entire leasing project, from the
issuance of the leases through post-leasing deweliopand production.” North Slope Borough
v. Andrus 642 F.2d 589, 608 (D.C. Cir. 1980). The NintlhcGit has explicitly rejected Forest
Service’s claims that “incremental” biological ofmns may be prepared in the context of oil and
gas leasing, holding that FWS “must prepare biaalgopinions assessing the potential impacts
of all post-leasing activities [i.e. road buildingell construction, etc.]”_Connor v. Burfqr848
F.2d at 1458. Under this framework of analysis, Horest Service’s decision to issue new oil
and gas leases on more than 50,000 acres of theddres National Forest will clearly result in
“actual ground breaking activities [and] developmieand by asserting otherwise, the actions of
both NMFS and the Forest Service are arbitrarycamicious and in violation of the ESA.

Additionally, the NOAA Fisheries letter is factualhcorrect (the decision allows leasing of
52,075 acres, not the 4,277 acres listed in ther)etand fails to account for oil development on
private lands outside the forest boundary that Mddlly be developed to access oil reserves
under areas of the forest with a NSO stipulatiBome of this private land supports steelhead
habitat.

NOAA Fisheries also unlawfully defers consultatindefinitely into the future, even though
there is sufficient information right now to condaclegally adequate formal consultation under
8 7 of the ESA. The Forest Service underwent fomoasultation with the USFWS, so it is
unclear why the agency did not undertake formakatiation with NOAA Fisheries as well.

Finally, the NOAA Fisheries letter fails to analy@bether the stated mitigation measures will
be effective.

G. The Forest Service and USFWS Failed to Use the& Available Science

The ESA provides that, in consulting with FWS tdedmine whether the action is likely to
jeopardize the continued existence of any endadgaréhreatened species or adversely modify
the critical habitat of such species, the Foresti&e shall use the best scientific and commercial
data available. 16 U.S.C. § 1536(a)(2).

For the reasons outlined above, the Forest Sefailesl to uphold its duty to use the best
available science. The FEIS relies on outdatedrte@nd studies, inaccurate data, and fails to
provide citations to scientific literature. Thalfire to use the best available science does not
provide the public, the Forest Service, or othemages with a scientifically sound analysis of
impacts.

H. The USFWS Failed to Recommend Reasonable PrudeAtternatives

The ESA provides that, if after consultation witle federal action agency the FWS finds that a
proposed action will jeopardize the continued &xise of any endangered or threatened species
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or adversely modify the critical habitat of suclesies, the FWS “shall suggest those reasonable
and prudent alternatives” that can be taken byatgency to avoid or minimize jeopardy and
adverse modification of critical habitat. 16 U.S81536(b)(3)(A). In addition, any incidental
take statement provided by FWS must specify theagshpf the take of listed species incidental
to the action and specify reasonable and prudeasunes that FWS considers necessary or
appropriate to minimize the impact. 16 U.S.C. 86(6)4)(C).

The BO states that “because the proposed actiomaetiresult in incidental take, we will not
include reasonable and prudent measures or terthsaaalitions in this biological opinion.”

BO, 34. As discussed above, however, the BO faits/aluate adequately the proposed action’s
potential to adversely modify the critical habivdthreatened and endangered species in LPNF.
Thus, the BO’s failure to recommend reasonablepaindent alternatives is arbitrary and
capricious.

I. The Biological Opinion Fails to Adequately Analge Cumulative Impacts

A biological opinion must evaluate “whether thei@ct taken together with cumulative effects,
is likely to jeopardize the continued existencdisied species or result in the destruction or
adverse modification of critical habitat.” 50 GRF§ 402.14(g)(4). “Cumulative effects are
those effects of future State or private activijties involving Federal activities, that are
reasonably certain to occur within the action arkethe Federal action subject to consultation.”
50 C.F.R. § 402.02.

The BO defers this analysis of cumulative impagtsite-specific projects, stating “[fluture
Federal actions will be subject to the consultateguirements established in section 7 of the
Act and, therefore, are not considered cumulabvibe proposed project.” USFWS, p.32.
The BO then proceeds to similarly defer analysisurhulative impacts on private lands
surrounding the forestid. This analysis is inadequate, and the Forest &2svieliance on it
violates NEPA and the ESA.

J. The Forest Service Failed to Receive, and the B®/S Failed to Issue, an
Incidental Take Statement for this Decision

The ESA prohibits the “taking” of an endangeredhoeatened species unless the take is
specifically authorized under the ESA. 16 U.S.@588(a)(1)(B).“The term ‘take’ means to
harass, harm, pursue, hunt, shoot, wound, kilb, ttapture or collect, or to attempt to engage in
any such conduct.” 16 U.S.C. § 1532(19).

Harass in the definition of ‘take’ in the [ESA] nmsaan intentional or negligent
act or omission which creates the likelihood o@irgjto wildlife by annoying it to
such an extent as to significantly disrupt normetldvioral patterns which
include, but are not limited to, breeding, feedimgheltering . . . Harm in the
definition of ‘take’ in the [ESA] means an act whiactually kills or injures
wildlife. Such act may include significant habitabdification or degradation
where it actually Kills or injures wildlife by sigicantly impairing essential
behavioral patterns, including breeding, feedinglwltering.
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50 C.F.R. § 17.3. FWS, however, may authorizedaral agency to take a threatened or
endangered species if the taking is incidentathervise lawful agency action through an
incidental take statement in a BO. 16 U.S.C. ${B84). The BO acknowledges that condors
may be harmed or even killed, and thus “taken” essalt of the proposed action, yet fails to
include an incidental take statement:

We expect that, although California condors mapdbheersely affected, few or
none are likely to be killed.

BO p. 33-34. Thus, in violation of the ESA, the BGthorizes take of condors in connection
with the proposed action without providing the resaey authorization for such take.

IX.  THE FEIS AND ROD DISREGARDED PUBLIC COMMENTS AN D CITIZEN
PARTICIPATION IN THE DECISION-MAKING PROCESS, INVI OLATION
OF NEPA AND NEMA

A. The Forest Service Erroneously Classified the @&sion as a Non-Significant
Forest Plan Amendment

The old forest planning regulations require theeSbService to determine whether a forest plan
amendment is significant or non-significant. 36.&. § 219.10(f). Determinations of the
significance of a forest plan amendment are “aegral part of decisions” and are thus
appealable. FSM § 1922.5. The ROD classifiesdb@sion as a non-significant forest plan
amendment. ROD 12,14. This determination is tlearoneous, and severely curtailed the
public’s right to sufficiently review a decision tifis magnitude.

The consequences of the Forest Service’s signdeaetermination is of the utmost importance
with respect to public involvement, which lies la¢ theart of NEPA. Form@on-significantforest

plan amendment, the public only has 45 days tevewll the documents and background

reports to get a firm understanding of all elememd consequences of the decision. 36 C.F.R. §
217.8(a)(2). For aignificantforest plan amendment, the public has twice ag (60 days) to
review the decision. 36 C.F.R. § 217.8(a)(3).nBigant amendments also require additional
public notification procedures (the same as thegeired for the development and approval of a
forest plan), while non-significant amendments aeiguire compliance with NEPA'’s

procedures. 36 C.F.R. § 219.10(f).

At the outset, we point out that the Forest Sertige not specified exactly what it is proposing
to amend. The Forest Service Manual requires ¢inest Supervisor to “prepare an amendment
to the forest plan” and to notify the public of #tmmendment as appropriate. FSM 1922.51.
Instead, the FEIS merely states that “the decidi@sed on this EIS will determine which lands
are recommended to be leased and thus will supethed-orest Plan Appendix J Guidelines.”
FEIS 2-24. The FEIS fails to set out the replag@ntenguage for Appendix J, leaving the
public to guess as to the nature of the amendmmehireaking it extremely difficult for the public
to determine whether it is significant or not.
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At any rate, the Forest Service’s decision doeswast the criteria for a non-significant forest
plan amendment set forth in Forest Service Man82251. First, Nor does the decision does
not entail “minor changes in standards and guidelin€€M 1922.51.

The Forest Service Manual sets forth specific gatior significant forest plan amendments,
including:

1. Changes that would significantly alter the ldagn relationship between levels of
multiple-use goods and services originally projértand

2. Changes that may have an important effect erfitire forest plan or affect land and
resources throughout a large portion of the plagnamea during the planning period.

FSM 1922.52. First, oil development is an inteasi@source use that generally precludes other
uses, so opening up new areas of the forest falridlihg alters the multiple use goals and
objectives for long term land and resource managéniehis has the resulting effect of
significantly altering the long-term relationshipttveen levels of multiple use goods and
services originally projected.

Second, this decision will undoubtedly have a tnedoeis impact on the entire forest plan, and
will affect land and resources throughout a largeipn of the planning area. The decision
opens up 52,075 acres for new oil drilling. Noestecision in recent memory has impacted
such a large swath of land in the Los Padres Naltiéarest. Considering that the impact of this
decision will extend well beyond the boundarieshafse 52,075 acres, it is hard to comprehend
how the Forest Service can claim this is a nonisggmt amendment.

B. The Forest Service Failed to File the FEIS witithe Environmental
Protection Agency, as Required by NEPA Regulations

The regulations implementing NEPA require the Fo8esvice to file the FEIS with the EPA.
Specifically, “Environmental impact statements tibge with comments and responses shall be
filed with the Environmental Protection Agency.0 €.F.R. § 1506.9.

This requirement is important because an agenayatassue a ROD until 30 dagfter the EPA
publishes notice in thEeederal Registethat it received the FEIS. The NEPA regulaticiases
that “no decision on the proposed action shall beeror recorded...by a Federal agency
until...[t]hirty (30) days after publication of theotice described above in paragraph (a) of this
section for a final environmental impact statenfed0 C.F.R. § 1506.10. This 30-day waiting
period is waived for agencies — like the Forest/i8er— that have internal appeal proceduiés.
However, this does not waive the requirement thatRorest Service still file the FEIS with the
EPA.
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C. The Forest Service Failed to Adequately Resporid Public Comments
Submitted on the DEIS

Under NEPA, the Forest Service must respond tooaliments received from government
agencies and members of the public. To the extanthe FEIS failed to incorporate or even
respond to the comments provided by governmentcagefike NOAA Fisheries and the EPA as
outlined above, the Forest Service has violated NEP

In addition, the Forest Service failed to incorpereomments from noted scientists who
provided substantive comments on the DEIS. Fomgka, condor biologist Janet Hamber has
spent 25 years monitoring the California condaana near the Los Padres National Forest, and
highlighted significant impacts that could occuthié agency allowed any additional oil drilling
in areas close to Hopper Mountain National Wildiefuge, the Sespe Condor Sanctuary, and
the foothills of the Cuyama Valley.

The agency approved oil drilling in these very arget failed to even mention (let alone
address) Ms. Hamber’'s comments in the FEIS. Mslb¢at is not referenced by name in the
document, and the agency’s response does not adtkesomment. Instead, the response
addresses Fox Mountain and the Biological Opinibtaimed by the U.S. Fish and Wildlife
Service. FEIS 9-72 to 9-74.

X. THE DECISION VIOLATES THE NATIONAL FOREST MANAGE MENT
ACT

A. The FEIS and ROD Rely on Antiquated Forest PlarStandards that the Forest
Service is Currently Revising Because they are Sdd

The Forest Service adopted the current forestfplathe Los Padres National Forest in 1988.
FEIS 1-15. Thus, this decision implements (andraiaga forest plan that is 17 years old.

The agency’s planning regulations state that astgrkan “shall ordinarily be revised on a 10-
year cycle or ate least every 15 years” to take agicount changes in conditions or demands on
the national forest. 36 C.F.R. § 219.10(g). Becis that implement a stale forest plan fail to
meet NEPA’s or NFMA's standards for accuracy andrgdic integrity, and should be deferred
until a new forest plan is adopted.

The Forest Service has admitted that “conditiortsepectations have changed significantly”
on the Los Padres National Forest since enactniighé @riginal forest plan in 1988. U.S.D.A.
Forest Service 2004b. The Forest Service hasaalawowledged that the “existing Forest Plan(]
do[es] not adequately protect [threatened and aeyetad] species, nor provide direction
necessary to sustain particular ecological comramit Appellants agree, and believe that such
changes require the Forest Service to first upitaferest plan before approving a decision of
such magnitude.
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Appellants contend that it is disingenuous to clthat any of the proposed alternatives in the
FEIS are consistent with management standards @wddlmpes when the Forest Service itself
admits that the 17-year-old Forest Plan fails teqately protect threatened and endangered
species and sustain ecological communities.

B. The FEIS Fails to Adequately Analyze Consistencwith the Forest Plan

1. The FEIS Contains Inadequate Analysis of Consishcy with Other
Elements of the Existing Forest Plan

NFMA and 36 C.F.R. § 219 require that all decisibasonsistent with the applicable forest
plan. Decision documents must “describe how tteéstn is consistent with applicable laws
and regulations,” including the forest plan. FSH9®9.15 § 43.21(6).

Instead of providing a thorough analysis of the N&neferred Alternative’s consistency with the
Forest Plan, the FEIS instead just provides a csoncy statement that “The New Preferred
Alternative is in compliance with the Forest PlafEIS, 4-75. The FEIS fails to descrit@w

the decision is consistent, in violation of NEPAldforest Service directives implementing
NFMA.

Other alternatives suffer from a similar deficiencyhe Forest Plan consistency discussion for
each alternative is typically one or two sentencBse FEIS fails to explaihoweach alternative
is consistent with the Forest Plan.

On the contrary, the agency’s decisiomas consistent with the forest plan because it omits ke
analyses that are required under the plan. Fanpbe the FEIS provides essentially no analysis
of impacts to Management Indicator Species (M[®)e forest plan requires the agency to
monitor all MIS, and that results will be used &ify or modify management, and to “[e]nsure
collection of data to monitor project impacts otested populations of MIS, T&E species,
Sensitive and Special Emphasis species, and tdaperenagement guidelines for species
without habitat management plans.” U.S.D.A. Fo&smstvice, 1988, p. 4-10. Literally no data
have been presented on the impacts of existing$eas a number of MIS, including cavity
nesters, the California Quail, the Gray Squirrat] ¢he riparian bird association as required by
the Forest Plan, nor has the agency provided apylation trend data on these species with
which to conduct thorough, scientifically basedlgs@s on impacts of proposed new leasing.

The only mention of MIS species in the entire FEEI8om Table 4-15, p. 4-54, which described
the data used to estimate effects. Most of tha was based on a very broad definition of
‘habitat used.” Nowhere, however, did the FEISidise the results of the vague, habitat-based
analysis on a species-by-species basis, nor gidterly analyze cumulative effects on these
species.

Moreover, the action does not provide for any fatdata collection with respect to these species
in the Stipulations and Conditions of Approval. eldomplete failure of the agency to collect
and analyze data on population trends and impdgisoects on MIS species is a serious
violation of the current LRMP. With this decisidhg Forest Service is continuing its tradition
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of data-free management, which has resulted inrmaed declining trends in many special-status
species in southern California.

2. The FEIS Contains No Analysis of the Decision8onsistency With the
Riparian Conservation Strategy or PACFISH, Parts ofthe Forest Plan

The current Forest Plan for the Los Padres NatiBoedst was amended in 1995 to include all
standards and guidelines specified by both theimt8trategies for Managing Anadromous
Fish-producing Watersheds in Eastern Oregon anchiWgten, Idaho, and Portions of
California (PACFISH) and the Riparian Conservat8irategy (RCS).

In its comment letter, NOAA Fisheries states thatEIS “should clarify whether oil and gas
exploration would be incompliance with managemergation specified by PACFISH and the
RCS.” NOAA Fisheries, p. 5. Despite this cleamatate, the FEIS only makes one passing
reference to PACFISH (see FEIS 4-54), and onlypassing reference to the RCS (see FEIS 4-
50, which states, “Given the ESA and Forest Planagament direction, which

includes direction given in the Riparian Conseatbtrategy, present and reasonably
foreseeable non-oil-and-gas activities on the R@esnot expected to result in additional
cumulatively significant impacts to biological resoes.”) No further explanation is given as to
howthe decision is actually consistent with theseeBbPlan standards. The Forest Service even
failed to heed the simple suggestion of adding PI&EFand the RCS to the “Summary of Laws,
Policies, and Decisions” section of the FEIS. NORi&heries, p. 5; FEIS 1-12 to 1-16.

3. The FEIS Improperly Concludes that Alternative 1is Inconsistent with
the Forest Plan

The current Forest Plan contains a multitude afddads and guidelines to protect species and
habitats from harmful activities. In analyzing s@tency with the Forest Plan for Alternative 1,
the Forest Service relies on only a single onde$é standards to conclude that Alternative 1 is
inconsistent with Forest Plan direction. The staddelied on is that “Habitat improvement will
enhance conditions for sensitive, endangered aedtdned species.” FEIS 4-63. The FEIS
then concludes that Alternative 1 is not consistéttt this management direction because
“additional improvement projects” must be activebnducted to off-set possible adverse
impacts of oil and gas development. The FEIS failstate what these “additional improvement
projects” are, why they cannot be implemented asgiadlternative 1, and why the agency’s
current species protection efforts would not cargimnder Alternative 1.

C. The Forest Service Prematurely Issued the Dectsi Before Issuing its Final
Revision of the Forest Plan, Effectively Circumvenhg the Forest Planning
Process

At the same time that the Forest Service perfortheail and gas leasing analysis, the agency
was also in the midst of a multi-year process wseeand amend the current Los Padres
National Forest Land and Resource Management Afangst Plan”). This plan amendment
process, which is still ongoing today, addressesrs¢issues relevant to the leasing decision,
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including: the effect of land use patterns on t@ant, distribution, and loss of habitat; the
appropriate locations of infrastructure facilitiesid site-specific conservation strategies to
address the effects of existing and potentialidglhctivity.

The Forest Service is poised to release its fioa¢ gt Plan revision in mid-September 2005, less
than two months after the agency issued its oilgaslleasing decision. As presented in detail in
two separate comment letters by the California iy General’s Office and the Center for
Biological Diversity, this backwards process pregghe public and the agency from making a
fully informed leasing decision with the benefitug-to-date Forest Plan standards and
guidelines. The Forest Service failed to adequatdtiress these comments in the FEIS, so we
hereby attach and incorporate these comments byerefe in this appeal, and briefly summarize
them below.

It is through the forest planning process requingdhe NFMA and its implementing regulations
that the Forest Service determines whether theftuge forest lands for the production of oil
and gas is the best use as compared to all the mdksible values for the same lands, including
protection of wildlife, preservation of aesthetsources, and recreational uses. The statutory
scheme set forth in the NFMA is predicated on tixeetbpment of forest plans that
comprehensively balance competing uses of foresislaSege.g., 16 U.S.C. § 1600(3) (to
serve the national interest, national forest mamege must be “based on a comprehensive
assessment of present and anticipated uses, ddoraadd supply of renewable resources from
the Nation’s...forests and rangelands, through...coatthn of multiple use and sustained yield
opportunities...and public participation...”); 16 U.S&1604(f)(1) (plans developed under the
NFMA “shall form one integrated plan for each urfithe National Forest System.”).

Likewise, the implementing planning regulationsuieg development of a comprehensive
planning framework and require that site-speciécidions be consistent with that framework.
See e.g., 36 C.F.R. § 219.7 (“Plan decision guid&moit uses of National Forest System
resources and provide the basis for future ageaigra...[P]lan decision provide a framework
for authorizing site-specific actions that may cobtm@sources”).

The Forest Service’s decision is directly contriaryhe requirements of this statutory scheme.
Instead of waiting just two more months for the poamensive plan, the Forest Service has
decided to rush through a large-scale leasing proghat would commit over 52,000 acres of
the Los Padres to a particular consumptive useingakher choices that might be favored in
the upcoming plan no longer available or viabléisTapproach is particularly improper given
the acknowledged inadequacies of the existing psee66 Fed. Reg. 48856.

The Reform Act regulations also demonstrate thé&wards nature of the Forest Service’s
approach. These regulations require the Foresiceeio ensure leasing decisions are consistent
with the forest plameforemaking the decision to lease specific lands. FJ&RC § 228.102(e).
Instead, the agency has performed an end-run atbisicegulation, proposing a forest plan
amendment concurrently with its decision insteadiaiting for the revised forest plan and
ensuring consistency with the new management dwreticated therein.
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CONCLUSION

Appellants are concerned that allowing oil and @fding to expand across 52,075 acres of the
national forest, including up to 4,277 acres ofawe disturbance, will result in serious and
irreversible impacts to water and air quality, Wiland habitat, popular recreation areas, scenic
landscapes, heritage resources, and noise. Taikigh price to pay for what amounts to less
than a day’s supply of oil, according to the Fofestvice’s own estimates. The analysis of these
impacts in the FEIS is inadequate, fails to takieaaid look” at these impacts, fails to properly
analyze cumulative impacts, and excessively defédstional analysis indefinitely into the

future. Such an approach does not satisfy NEPW& standards of high scientific integrity,

and fail to provide the agency, and members optligic, with a thorough and scientifically
sound disclosure of all environmental impacts assed with this decision.

In addition to these impacts, appellants are alsmerned that the decision violates the Clean
Air Act, the National Forest Management Act, thel&ngered Species Act, the Migratory Bird
Treaty Act, and the Federal Onshore Oil and GasihgaAct.

For these reasons, we respectfully request thadhest Service withdraw the ROD, perform
additional environmental analysis as required byPNE&nd other various laws and regulations,
and select an alternative that upholds our commignialues and better protects the clean water,
recreation, and wildlife in the Los Padres Natidratest.

Sincerely,

Jeff Kuyper, Executive Director, Los Padres Foresith

Kim Delfino, California Program Director, DefendeatWildlife

John Buse, Staff Attorney, Center for Biological/&isity
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